April 20, 2016

To: Information Correction Appeal,
Office of Science and Technology Policy
Executive Office of the President
725 17th St. NW, Washington, DC 20502.
By email: ostpinfo@ostp.gov

Re: Information Correction Appeal.

Under the Information Quality Act! (“IQA”), I hereby submit this Appeal regarding the
decision of the Office of Science & Technology Policy (“OSTP”) dated March 21, 2016
(the “Decision”) in response to my Request for Correction of Information under the IQA
(“RFC”) submitted on March 30, 2015.2 The Decision is attached hereto as Attachment
1 and my RFC including the exhibits thereto is attached as Attachment 2. Capitalized
terms herein have the meanings as set forth in my RFC. This Appeal is timely, filed on
a date that is no later than 30 days from the date of the Decision. OSTP Guidelines
§ IT1.B(8).

My RFC requested correction of the PAE Report and the Sperling Article (the
“Reports”). In the introductory section of the RFC, on page 2, I summarized in
paragraphs (a) through (d) the reasons for the request:

(a) The Reports were published without subjecting their content to peer review and
without otherwise conducting the IQA pre-dissemination review required by law,
by OMB’s implementing regulations, and by the OSTP Guidelines.

(b) The Reports contain substantial errors and biased assessments of patent
litigation effects; they lack the quality, objectivity, and utility required under the
IQA.

(c) The Reports fail to comply with the process and transparency requirements of
the IQA for developing and disseminating influential information.

(d) The Reports are entirely the product of a compilation of third-party studies that
have not been subject to peer review; that have relied on opaque or erroneous
methods and surveys; that lack objectivity; and that were generated through the
support of entities known to have an interest in the direction of the results. The
Reports’ reliance on such authorities constitutes an impermissible agency use or
endorsement of third-party information that does not comply with the
requirements of the IQA.

This summary per se, however, did not constitute my requests for correction. Rather,

1 Pub. L. No. 106-554, § 515, 114 Stat. 2763, 2763A—153-154 (2000). Codified in 44 U.S.C. § 3516 note.

2 Ron D. Katznelson, Petition for Correction under the Information Quality Act (May 30, 2015).
Available at www.whitehouse.gov/sites/default/files/microsites/ostp/iga-petition-wh-pae-report-march-
30-2015.pdf.
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specific items for correction designated by RFC1 through RFC21 were identified and
explained in detail as to the reasons and basis for the necessary correction.

Although OSTP indicated receipt of my RFC, it provided no decision for nearly a year.
In so doing it violated its own IQA Guidelines which require substantive response to
such requests within 60 days, which period it “may extend ... for an additional 30 days
[only] if: (1) the [Associate Director of OSTP] determines an extension is appropriate,
and (2) promptly provides the requestor the reasons why more time is needed.”? No
extension for 30 days was noticed and in any event OSTP did not fulfill its obligation
under the IQA for nearly a year. Instead, it provided after inappropriate delay the
Decision devoid of any substantive responses, an unserious document that appears to
have required perhaps a day to prepare.

As explained below, the basis for this Appeal is grounded on the fact that the Decision
ignores my specific requests for correction. The Decision provides merely conclusory
statements purporting to address my paragraphs (a) — (d) found on page 2. But these
paragraphs are the equivalent of an executive summary of the detailed requests
spanning pages 9 through 47, including RFC1 through RFC21. The Decision is thus
wholly unresponsive.

Administrative procedure requires OSTP to explain its decisions. 5 U.S.C. § 555(e). In
any written decision, as here, the agency must identify the specific legal standard
relied on, the facts that are relevant to the decision, the evidence that supports any fact
or inference, and a “rational connection between the facts found and the choice made”
to apprise a party of the agency’s basis for decision.# The OSTP Decision fails not only
to identify any of the specific requests for correction RFC1 — RFC21 which it
apparently denied, but also failed to provide “rational connection between the facts
found and the choice made” in each of my specific requests. The official deciding this
Appeal must ensure OSTP’s compliance with law and ensure that each of my specific
requests RFC1 through RFC21 is properly addressed with a reasoned decision
supported by the facts in accordance with the principles and requirements of the IQA.

Moreover, OSTP’s conclusory statements are themselves specious, unresponsive,
inconsistent with the IQA, and clearly unavailing. In commenting on my Paragraph
(a) summary, the Decision at 2 states:

The Patent Report was subjected to an internal review prior to dissemination. This
internal review was consistent both with OSTP’s IQA Guidelines and OMB’s Government-
wide IQA Guidelines. The internal review was appropriate given that the Patent Report
relied primarily on third party studies, rather than data collected and analyzed for the sole
purpose of inclusion in the Patent Report.

3 Office of Science & Technology Policy, “Final Guidelines for Ensuring the Quality of Disseminated
Information,” § III(A)(5) (Oct. 1, 2002), at 7. Available at
www.whitehouse.gov/sites/default/files/microsites/ostp/ostp-iqg.pdf.

4 Motor Vehicle Manufacturers’ Ass’n v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29, 43,
52 (1983) (quoting Burlington Truck Lines v. U.S., 371 U.S. 156, 168 (1962)); See also S.E.C. v.
Chenery Corp., 318 U.S. 80, 93-95 (1943) and 332 U.S. 194 (1948).
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This assertion is inconsistent with both the evidence and the law. The OSTP has
previously acknowledged in response to my first Freedom of Information Act (“FOIA”)
request, that the PAE Report not only did not undergo peer review, and that there
exists no record of any IQA pre-dissemination review conducted prior to its
dissemination.> The OSTP further stated in its first FOIA response that it found no
records documenting the mere “approvals of [the PAE Report’s] public dissemination.”
Therefore, this assertion is either a false statement or the OSTP withheld records
responsive to my first FOIA request in violation of the FOIA law.

In commenting on my Paragraph (b) the Decision at 2 states:

The Patent Report presented a snapshot in time of a sampling of the still-expanding
information and research available on Patent Assertion Entities (PAEs). The Patent
Report was not intended and did not present itself to be a comprehensive review of the
relevant literature. Indeed, the information and research available on PAEs continues to
grow, as highlighted in the new issue brief by the Council of Economic Advisers on this
topic. In response to your request for correction, OSTP identified that it had inadvertently
omitted some citations from the Patent Report. OSTP has posted an addendum with those
additional citations [on its website].

Here, OSTP appears to be trying to reinvent the Information Quality Act and write
new implementing guidelines, arguing that it merely presented a “snapshot” of
research on PAEs. Under the IQA enacted by Congress, however, agencies cannot
present a distorted image of the facts; they are not permitted to disseminate snapshots
from funhouse mirrors. Nor is it relevant that, as OSTP now claims, the PAE Report
“was not intended and did not present itself to be a comprehensive review.” As the
RFC explains in Sections 3-4, even a “snapshot” must be unbiased, objective, accurate,
and otherwise compliant with the IQA. My specific requests for corrections in RFC1
through RFC21 explain and give specific reasons why the alleged “snapshots” are
noncompliant with the IQA and require correction.

After admitting that it omitted certain citations from the PAE Report, the agency
refuses to actually correct the report and continues to disseminate it without correction,
expecting all those being referred to the PAE Report from the tens of thousands of
internet links to somehow divine that an addendum is actually posted elsewhere on the
internet. The alleged “addendum” clearly fails to meet the utility prong of the IQA and
even this technical correction is wholly vacuous.

In addressing my Paragraph (c), the Decision’s response at 2 is a non-sequitur:

Given that the Patent Report was subjected to an internal review, and that third party
material was referenced where appropriate, OSTP believes the Patent Report and its
internal review process were consistent with OSTP’s IQA Guidelines and OMB’s
Government-wide IQA Guidelines.

5 FOIA Request No. 13-112; OSTP Response, (August 7, 2013), Exhibit F of the RFC (In response to
request for the records of the Reports’ peer-review and IQA pre-dissemination review, the agency
wrote: “OSTP conducted a search of its records and has located no documents that are responsive your
[sic] request.”)



This contention is unavailing because it is grounded on no evidence and fails to address
the RFC requests that were made with particularity. Agencies may not merely
presume the validity of third-party information when they disseminate it in a manner
that conveys agency endorsement. The fact that third-party material is referenced in
the PAE Report is irrelevant and the Decision ignores the basic IQA requirements
when disseminating influential information. My RFC explains these requirements in
Section 3 and the detailed particular requests for corrections in RFC1 through RFC21
explain and give reasons why specific parts of the PAE Report fail to comply with these
IQA requirements and thus require correction.

In addressing my Paragraph (d) the Decision at 3 states:

The Patent Report does cite several third-party studies, and these studies are referenced
where appropriate. ... Discussion and citation of any study in the Patent Report did not
constitute an endorsement of any study.

The conclusory contention is false with respect to both facts and law. Factually, there
1s no reasonable doubt that OSTP intended to endorse the very third-party information
cited in the PAE Report and challenged in my RFC. But for that endorsement the
Report had no purpose. Legally, OMB Guidelines state that an agency’s intent is
immaterial:

“if an agency, as an institution, disseminates information prepared by an outside party in a
manner that reasonably suggests that the agency agrees with the information, this
appearance of having the information represent agency views makes agency dissemination
of the information subject to these [OMB] guidelines.”s

The OSTP Guidelines are similar—excluding from the definition of “information” any
third-party information that the OSTP “does not expressly rely upon.”” Here, my
specific requests for correction explained in detail how the OSTP “expressly relied
upon” certain third-party information to disseminate the results from such third-party
sources which did not meet the requirements of the IQA. For example, all the figures
in the PAE report and their related captions “expressly rely upon” third-party
information, prominently displayed “in a manner that reasonably suggests that the
agency agrees with the information.” Evidence of the “appearance of having the
information represent agency views” is readily available in citations to the PAE Report
by other government officials, by the World Intellectual Property (WIPO), in
Congressional hearings and in federal court decisions.

For example, as explained in Section 5.3.2 of my RFC in connection with RFC10, the
PAE Report provides a graphical depiction in Figure 1 showing among other trends
that in 2012 “PAEs brought ... 62% of all patent suits.”® For this, the PAE relies on

6 OMB Guidelines, 67 Fed. Reg. at 8454.

7 OSTP Guidelines §V(2)(b) (“Information originated by, and attributed to, non-agency sources, provided
OSTP does not expressly rely upon it. Examples include: non-U.S. government information reported
and duly attributed in materials prepared and disseminated by OSTP; hyperlinks on OSTP’s web site
to information that others disseminate; and reports of advisory committees and international

organizations published on agency's web site”).
8 PAE Report, at 5.
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third-party information from an obscure source called the “Chien Blog Post” in the
RFC. This information was attributed directly to the White House in the statement of
the Federal Trade Commission before Congress. H.R.__, a Bill to Enhance Federal and
State Enforcement of Fraudulent Patent Demand Letters: Hearing before the
Subcommittee on Commerce, Manufacturing, and Trade of the Committee on Energy
and Commerce, House of Representatives, 113th Congr., 2nd Sess. at 18 (May 22, 2014)
(“Last June, the Executive Office of the President reported that ‘suits brought by PAEs
have tripled in just the last two years, rising from 29 percent of all infringement suits
to 62 percent of all infringement suits,” and that this activity may have ‘a negative
impact on innovation and economic growth.”) The Federal courts also attributed this
information to the White House: Advanced Video Techs. LLC v. HTC Corp., No. 1:11
CIV. 06604 (CM), 2015 WL 7621483, at *1 (S.D.N.Y. Aug. 28, 2015) (“Suits brought by
PAEs have risen from 29 percent of all infringement suits in 2010 to 62 percent of all
infringement suits in 2012. See Patent Assertion and U.S. Innovation, Executive Office
of the President (June 2013)). If this is not evidence of endorsement of the third-party
information, than what 1s?

Other citations to the PAE report clearly show the endorsement of other third-party
information in the PAE Report. These are listed below.

Citing the PAE report’s third party information:

World Intellectual Property Organization, “Study On Patents And The Public Domain
(II), Committee on Development and Intellectual Property (CDIP), Twelfth Session,
Geneva, (November 18 to 21, 2013) CDIP/12/INF/2 REV. (“In the USA the executive
branch of the government has recently characterized the abusive practices of such
firms” p28; “Senator Issac Christiancy, (R — Michigan) 1878, as cited in: Executive
Office of the President, “PATENT ASSERTION AND U.S. INNOVATION,” Report,
June 2013” p36; Michele Boldrin and David K. Levine, "The Case Against Patents,"
Journal of Economic Perspectives, 27/1 (2013): 3-22, as cited in: Executive Office of the
President, “PATENT ASSERTION AND U.S. INNOVATION,” Report, June 2013 p49)

Opening Remarks of Chairwoman Edith Ramirez, Competition Law & Patent
Assertion Entities: What Antitrust Enforcers Can Do,” Computer & Communications
Industry Association and American Antitrust Institute Program Washington, DC
(June 20, 2013)? (“a PAE is an entity that engages in a variety of aggressive litigation
tactics, such as threatening to sue large numbers of companies at once and hiding its
identity through shell corporations.”) p2-3.

Demand Letters And Consumer Protection: Examining Deceptive Practices By Patent
Assertion Entities, Hearing before the Subcommittee on Consumer Protection, Product
Safety, and Insurance of the Committee on Commerce, Science, and Transportation,
US Senate 113th Congr., 1st Sess. (Nov. 7, 2013). Statement of Julie P. Samuels
before the at 22 (“Indeed, as the White House found: “The PAE business model is

9 www.ftc.gov/sites/default/files/documents/public_statements/competition-law-patent-assertion-entities-
what-antitrust-enforcers-can-do/130620paespeech.pdf
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based on the presumption that in many cases, targeted firms will settle out of
court rather than take the risky, time-consuming course of allowing a court to
decide if infringement has occurred.”)

In re Packard, 751 F.3d 1307, 1325 (Fed. Cir. 2014) (“Even if patent assertion entities
do not prevail in the courtroom, their actions can significantly reduce incremental
innovation while litigation is ongoing, a situation that can persist for years,”);

Akamai Techs., Inc v. Limelight Networks, Inc., 786 F.3d 899, 913 (Fed. Cir.), on reh'g
en banc sub nom. Akamai Techs., Inc. v. Limelight Networks, Inc., 797 F.3d 1020 (Fed.
Cir. 2015), and reh'g en banc granted, opinion vacated sub nom. Akamai Techs., Inc. v.
Limelight Networks, Inc., 612 F. App'x 617 (Fed. Cir. 2015) (“The drastic expansion of
predatory customer suits is not a theoretical concern. Several amici, the White House,
and other commentators identify numerous instances where patentees have sent
demand letters to or sued dozens, hundreds, or, in some cases, even thousands of
unsophisticated downstream users.”)

The public has been particularly misled by the flawed third-party information
disseminated in the PAE Report, as “White House Estimates” have been repeated in
several articles invoking the imprimatur of the White House? and further in the House
Subcommittee on Oversight and Investigations Hearings!! and in the House
Commerce, Manufacturing, and Trade Subcommittee Hearing on a bill to address
fraudulent patent demand letters.12

10 Robin Feldman and W. Nicholson Price. “Patent Trolling—Why Bio and Pharmaceuticals are at Risk,”
note 17 at 7, (2014), at http://ssrn.com/abstract=2395987 (“According to figures in a 2013 White House
report on patent assertion & U.S. innovation, conservative estimates place the number of patent
demand threats in 2011 at a minimum of 60,000 and more likely at over 100,000.”); T. Christian
Landreth, “The Fight Against ‘Patent Trolls:’ Will State Law Come to the Rescue?,” 15 NCJL & Tech.
On. 100, 103, n. 22 (2014) (“A White House study indicates that Patent Trolls sent out 100,000 letters
threatening to sue for patent infringement in 2012 alone.”); Christian Le Bas and Julien Pénin,
“Patents and innovation: Are the brakes broken, or how to restore patents’ dynamic efficiency?”
Working Paper No. 2014-02, Bureau d'Economie Théorique et Appliquée, UDS, Strasbourg, (2014)
(“According to the report, in 2012, trolls [have] accused of infringement approximately 100,000
companies in the United States.”);

11 Opening Statement of the Honorable Fred Upton, Subcommittee on Oversight and Investigations
Hearing on “The Impact of Patent Assertion Entities on Innovation and the Economy ” (November 14,
2013) (“A report released by the White House in June stated that as many as 100,000 companies were
threatened last year with patent infringement lawsuit.”) at
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/Hearings/O1/20131
114/HHRG-113-IF02-MState-U000031-20131114.pdf.

12 Majority Memorandum, Commerce, Manufacturing, and Trade House Subcommittee Hearing on “A bill
to enhance federal and state enforcement of fraudulent patent demand letters,” at 2 (May 20, 2014) at
http://docs.house.gov/meetings/IF/1F17/20140522/102255/HHRG-113-1F17-20140522-SD003.pdf.
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Conclusion

For the reasons explained above, the Decision must be withdrawn and proper
correction of the PAE Report must ensue.

Respectfully submitted,

% @724/%

Ron D. Katznelson, Ph.D.
Office: 760 753-0668
Email: rkatznelson@roadrunner.com


mailto:rkatznelson@roadrunner.com

Attachment 1. OSTP Decision in response to the Request for
Correction
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Attachment 2. The Request for Correction
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1 The emergence of the PAE Report

Over recent years, legal commentators, information technology companies, some
Members of Congress, and others have raised concerns about the adverse economic
impact of patent infringement lawsuits by entities that own patents but do not make
products—so-called Non-Practicing Entities (“NPEs”), often pejoratively called “patent
trolls.” Such entities may include individual inventors and companies focused on
licensing patents they developed themselves, or universities generating licensing
income from asserting patents protecting inventions developed by university research,
in addition to companies that buy patents from others for the purposes of generating
income by asserting the patents.

The Reports claim to address only a subset of NPEs, those called Patent Assertion
Entities (“PAEs”). Thus, PAEs are defined as NPEs that “acquire patents solely for the
purpose of extracting payments from alleged infringers;” use “strategies for litigation
tak[ing] advantage of their non-practicing status ... by masking their identity, and
acquiring and asserting broad patents, some of questionable validity, in order to
extract settlement fees;”® and “often abuse the U.S. intellectual property system’s
strong protections by using tactics that create outsize costs to defendants and
innovators at little risk to themselves.”10 As Section 5.2.1 explains, however, this
distinction of PAEs from NPEs appears merely rhetoric, ill-defined, irreproducible, and
incapable of application. On closer examination, most of the data that the PAE Report
cites and disseminates is based on vague definitions of PAEs or NPEs and mostly
pertain to the broadest NPE categories.!! For this reason, the terms NPE and PAE are
used herein interchangeably even though they are quite obviously not the same.

Policy decisions must be based on sound scientific and economic analyses of evidence
rather than anecdotes, pseudo-science and leaps of faith. In Section 34 of the America
Invents Act (“AIA”),12 Congress directed the U.S. Government Accountability Office
(“GAO”) to study the consequences of patent litigation by NPEs. The President,
however, did not wait for the GAO findings or for any agency study. One month before
the AIA’s major provisions would go into effect, the President proclaimed that the law
was 1inadequate and that “smarter patent laws” were needed to solve a PAE litigation
problem.13 The President alleged that PAEs are “just trying to essentially leverage and
hijack somebody else’s idea and see if they can extort some money out of them.”14

9 PAE Report, at 4. The PAE Report does not explain the legal definition of the term “broad patents of
questionable validity” and how it arrives at this determination for selecting.

10 PAE Report, at 12.

11 One source for the PAE Report data, PatentFreedom, defines an NPE very broadly “as any entity that
earns or plans to earn the majority of its revenues from the licensing or enforcement of its patents.”
What Is an NPE?, PatentFreedom, www.patentfreedom.com/about-npes/background/. For a review of
the differing definitions used for PAEs and NPEs see: Christopher A. Cotropia, Jay P. Kesan, and
David L. Schwartz, “Unpacking Patent Assertion Entities (PAEs)” (June 29, 2014), Minnesota Law
Review, Forthcoming. Available at SSRN: http://ssrn.com/abstract=2346381

12 Pub. L. No.112-29 § 34 (2011).

13 PAE Report, at 2 (quoting President Obama’s remarks during a “Google+ fireside hangout”). See Erin
Fuchs, “Obama Calls Patent Trolls Extortionists Who 'Hijack' People's Ideas,” Business Insider,
(Feb. 15, 2013) at www.businessinsider.com/obamas-patent-comments-at-google-chat-2013-2.

14 Jd. TIronically, this populist assertion is counterfactual on its face. An inventor having obtained a
valid patent on an idea cannot “hijack somebody else’s idea” because by the operation of patent law
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3 The Reports are subject to the IQA and contain “Influential
Information”

The PAE Report is styled as an article in student-edited law review journal, perhaps in
keeping with the usual publication modality of its major author, Professor Colleen
Chien. However, this report and its summary in the Sperling Article cannot be treated
and disseminated by OSTP in the same way that Professor Chien might under her
name in non-refereed law-review journals; because the public disproportionately relies
on information disseminated by the government, the government holds itself to
substantially higher quality standards. The Reports make factual assertions and are
scientific assessment documents “disseminated”?® by the EOP—an agency subject to
the IQA.30 The Reports disseminate a wide array of purported facts; the disseminated
information 1s not “limited to correspondence with individuals or persons, press
releases, archival records, public filings, subpoenas or adjudicative processes;’s! the
Reports do not in any way suggest that the assertions therein “are subjective opinions
or policy recommendations, rather than facts,” nor does the information fall under any
other exception in the definition of “information” in the OSTP Guidelines § V(2)(a—h).
As such, the information disseminated in the Reports is subject to the statutory IQA
requirements of “quality, objectivity, utility, and integrity of information (including
statistical information).”32

OMB Guidelines define the term Information “Quality” as “an encompassing term
comprising utility, objectivity, and integrity.”33 The “objectivity” standard focuses both
on presentation and substance—whether the information is “accurate, reliable, and
unbiased and whether the information is presented in an accurate, clear, complete, and
unbiased manner.”3¢ The “integrity” standard refers to information resilience against

29 OMB Guidelines § V(8) (“Dissemination’ means agency initiated or sponsored distribution of
information to the public (see 5 CFR § 1320.3(d) (definition of ‘Conduct or Sponsor’).”); See also OSTP
Guidelines § V(3).

30 See 67 Fed. Reg. 8458 (Agencies subject to the IQA are those subject to the Paperwork Reduction Act,
which expressly lists in 44 U.S.C. § 3502(1) the Executive Office of the President).

31 Id., at 8460.

32IQA, § 515 (b)(2)(A).

33 OMB Guidelines § V(1); OSTP Guidelines § V(4).

3¢ OMB Guidelines § V(3) (“Objectivity’ involves two distinct elements, presentation and substance.

a. ‘Objectivity’ includes whether disseminated information is being presented in an accurate, clear,
complete, and unbiased manner. This involves whether the information is presented within a proper
context. Sometimes, in disseminating certain types of information to the public, other information
must also be disseminated in order to ensure an accurate, clear, complete, and unbiased presentation.
Also, the agency needs to identify the sources of the disseminated information (to the extent possible,
consistent with confidentiality protections) and, in a scientific, financial, or statistical context, the
supporting data and models, so that the public can assess for itself whether there may be some reason
to question the objectivity of the sources. Where appropriate, data should have full, accurate,
transparent documentation, and error sources affecting data quality should be identified and disclosed
to users.

b. In addition, ‘objectivity’ involves a focus on ensuring accurate, reliable, and unbiased information. In
a scientific, financial, or statistical context, the original and supporting data shall be generated, and
the analytic results shall be developed, using sound statistical and research methods.” . . ..

ii. If an agency is responsible for disseminating influential scientific, financial, or statistical
information, agency guidelines shall include a high degree of transparency about data and methods to
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and explains that “the term ‘scientific information’ means factual inputs, data, models,
analyses, technical information, or scientific assessments related to such disciplines as
the behavioral and social sciences, public health and medical sciences, life and earth
sciences, engineering, or physical sciences.”®> The Peer Review Bulletin states that
“[t]his includes any communication or representation of knowledge such as facts or
data, in any medium or form, including textual, numerical, graphic, cartographic,
narrative, or audiovisual forms.”52

The subject matter and information disseminated in the Reports pertain to economic
effects studied within the field of “social science.”®® Indeed, as Exhibit E shows, 16 out
of the 20 journal articles cited in the PAE Report are featured online by the Social
Science Research Network (www.SSRN.com). As shown above, this scientific
information “will have or does have a clear and substantial impact on important public
policies or private sector decisions,” and because its scientific subject matter falls
within the scope covered by the Peer Review Bulletin, it is “influential scientific
information” that requires peer review prior to dissemination.?* The OMB Guidelines
require that when “peer review is employed to help satisfy the [IQA] objectivity
standard, the review process employed shall meet the general criteria for competent
and credible peer review” and that “peer reviews be conducted in an open and rigorous
manner.”® For the foregoing reasons, the Reports should have been subjected to such
peer review in accordance with the Peer Review Bulletin.

3.2 The Reports disseminate “highly influential scientific assessments”

The Peer Review Bulletin defines “scientific assessment” as “an evaluation of a body of
scientific or technical knowledge that typically synthesizes multiple factual inputs,
data, models, assumptions, and/or applies best professional judgment to bridge
uncertainties in the available information.”>¢ The Reports disseminate scientific
assessments of adverse economic effects of PAE patent litigation and often attempt
“Judgment to bridge uncertainties in the available information.”

A scientific assessment is considered “highly influential” if it is determined “that the
dissemination could have a potential impact of more than $500 million in any one year
on either the public or private sector or that the dissemination is novel, controversial,
or precedent-setting, or has significant interagency interest.”” This is important
because the Peer Review Bulletin applies stricter minimum requirements for the peer
review of highly influential scientific assessments.58

51 Id. (Emphasis added).

52 Id.

53 The Merriam Webster Dictionary defines “social science” as “a science (as economics or political
science) dealing with a particular phase or aspect of human society.”

5470 Fed. Reg. at 2667, 2675.

55 OMB Guidelines, § V(3)(b)@).

56 70 Fed. Reg. at 2665, 2675.

57 Id., at 2671.

58 Id., at 2665, 2671-2672
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The PAE Report disseminates a scientific assessment that lawsuits by PAEs cause lost
wealth of over $75 billion per year.?® This scientific assessment is provided to influence
the public and the Congress to support the White House Task Force’s actions and
recommendations detailed in the Fact Sheet. For this to be “highly influential
scientific assessment”—having a potential impact of more than $500 in any one year—
the public and government responses need only have a potential of changing by 0.66%
the purported losses due to PAE suits. This miniscule percentage is presumptively a
lower impact than that contemplated in publishing the Reports, meaning that the
Reports disseminate highly influential scientific assessments as this term is defined in
the Peer Review Bulletin.

Moreover, the information in the Reports constitutes “highly influential scientific
assessments” because it “is novel, controversial, or precedent-setting, or has significant
interagency interest.”¢® Indeed, as shown in Section 5.2.3 below, the PAE Report’s use
of information from questionable stock event studies to estimate a $300 billion loss due
to patent litigation, is both novel and controversial. As shown in Petitioner’s analysis
described in Section 5.2.3,6! it is both “the approach used in the assessment” and “the
interpretation of the information itself that is novel or precedent-setting.”’62 Finally,
the executive actions predicated on the Reports involve “significant interagency
interest:” the Fact Sheet issued with the Reports details the involvement of the PTO,
the Federal Trade Commission, the Department of Justice, the U.S. International
Trade Commaission, the U.S. Customs and Border Protection, and the U.S. Intellectual
Property Enforcement Coordinator.

For all the reasons described above, the Reports contain “highly influential scientific
assessments,” requiring not only a substantive peer review process prior to
dissemination, but a peer review conducted in accordance with OMB’s most stringent
requirements.

3.3 The Reports disseminate and rely on third-party information that is
subject to the IQA standards

The OMB Guidelines provide that “if an agency, as an institution, disseminates
information prepared by an outside party in a manner that reasonably suggests that
the agency agrees with the information, this appearance of having the information
represent agency views makes agency dissemination of the information subject to these
[OMB] guidelines.”®3 The OSTP Guidelines are similar—excluding from the definition
of “information” any third-party information that the OSTP “does not expressly rely
upon.”®* However, any ambiguity in the OSTP’s “express reliance” exclusion must be

59 PAE Report, at 9 (asserting $300 billion lost wealth in four years).

60 70 Fed. Reg. at 2671.

61 See Katznelson (2014), note 118 infra and accompanying text.

6270 Fed. Reg. at 2671.

63 OMB Guidelines, 67 Fed. Reg. at 8454.

64 OSTP Guidelines §V(2)(b) (“Information originated by, and attributed to, non-agency sources, provided
OSTP does not expressly rely upon it. Examples include: non-U.S. government information reported
and duly attributed in materials prepared and disseminated by OSTP; hyperlinks on OSTP’s web site
to information that others disseminate; and reports of advisory committees and international
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survey unit response rate is below 80 percent and if the item response rate is below 70
percent for any items used in a report.8!

The surveys which the PAE Report relies upon are covered by the Survey Standards
because they are “surveys whose statistical purposes include the description,
estimation, or analysis of the characteristics of groups, segments, activities, or
geographic areas in any biological, demographic, economic, environmental, natural
resource, physical, social, or other sphere of interest.”82 As explained in Section 3.3,
the fact that third-parties collected the survey information is immaterial as long as the
agency itself disseminates, or “endorses,” or “expressly relies upon” the information.
When, as here, an agency uses such survey information in disseminating “influential
information,” the survey information is subject to OMB’s heightened IQA requirements
which include the Survey Standards.

4 The Reports are subject to the President’s Open Government and
Scientific Integrity orders

President Obama has made transparency a signal initiative of his administration: just
one day after taking office, he issued an executive order on Open Government.83 The
OMB subsequently implemented this order including by issuing an information quality
directive to all agencies as follows: “To improve the quality of government information
available to the public, senior leaders should make certain that the information
conforms to OMB guidance on information quality and that adequate systems and
processes are in place within the agencies to promote such conformity.”s4

In addition, in his Scientific Integrity order, the President assigned to the OSTP the
“responsibility for ensuring the highest level of integrity in all aspects of the executive
branch’s involvement with scientific and technological processes.”® The President
stated as follows: “The public must be able to trust the science and scientific process
informing public policy decisions. Political officials should not suppress or alter
scientific or technological findings and conclusions.”®  Specifically, the President
directed OSTP to help guarantee that: “(1)(b) Each agency should have appropriate
rules and procedures to ensure the integrity of the scientific process within the agency;
(1)(c) When scientific or technological information is considered in policy decisions, the
information should be subject to well-established scientific processes, including peer

81 Id., at 8. See Guidelines 1.3.4 and 1.3.5.

82 Id., at 1 (emphasis added).

83 President Barack Obama, “Transparency and Open Government,” Memorandum for the Heads of
Executive Departments and Agencies, 74 Fed. Reg. 4685 (January 26, 2009) (“My Administration is
committed to creating an unprecedented level of openness in Government.”)

84 Peter Orszag, EOP Memorandum No. M-10-06, Open Government Directive 1 (December 8, 2009),
available at http://www.whitehouse.gov/sites/default/files/omb/assets/memoranda_2010/m10-06.pdf.

85 President Barak Obama, “Scientific Integrity,” Memorandum for the Heads of Executive Departments
and Agencies, 74 Fed. Reg. 10671 (March 11, 2009)

86 Jd. An accompanying White House fact sheet states that “[t]he public must be able to trust that
advice, as well, and to be confident that public officials will not conceal or distort the scientific findings
that are relevant to policy choices.” www.whitehouse.gov/the-press-office/fact-sheet-presidential-
memorandum-scientific-integrity.
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review where appropriate, and each agency should appropriately and accurately reflect
that information in complying with and applying relevant statutory standards.”8?

Pursuant to the President’s order, the Director of the OSTP issued the Scientific
Integrity Memo to all agencies,88 which directs them to develop policies that

[e]nsure a culture of scientific integrity. Science, and public trust in science, thrives in an
environment that shields scientific data and analyses from inappropriate political
influence; political officials should not suppress or alter scientific or technological
findings.8

OSTP’s Scientific Integrity Memo further stressed:

Of particular importance are ... ensuring that data and research used to support policy
decisions undergo independent peer review by qualified experts, where feasible and
appropriate, and consistent with law, [and] setting clear standards governing conflicts of
interest.%

As the lead agency tasked to ensure compliance by all government agencies with the
Scientific Integrity Memo, surely these requirements apply to OSTP itself, and should
have been met by OSTP prior to dissemination of the Reports. In any case, the Reports
contain scientific “information that i1s considered in policy decisions,” and which
“should be subject to well-established scientific processes;” the content of the Reports is
subject to the Scientific Integrity Memao.

5 Specific Requests for Correction

The following subsections include specific requests for corrections under the IQA,
enumerated by an index “RFCn,” wherein n is the request number. The justifications
for the changes or other remedial actions being sought are provided in texts preceding
these specific enumerated requests. Further justification for all these requests is that
if left uncorrected, the disseminated information in the Reports will continue to
wrongly and adversely affect important public policies or important private sector
decisions.

5.1 The Reports should be withdrawn and submitted to peer-review prior to
dissemination

Petitioner has learned that the Reports were not subjected to peer review during their
preparation or prior to dissemination. The OSTP response to Petitioner’s first Freedom
of Information Act (“FOIA”) request clearly admits that the Reports did not undergo
peer review and that no IQA pre-dissemination review of the Reports was conducted as

8774 Fed. Reg. at 10671. (Emphasis added).

88 John P. Holdren, “Scientific Integrity,” Memorandum for the heads of executive departments and
agencies, (Dec. 17, 2010) at www.whitehouse.gov/sites/default/files/microsites/ostp/scientific-integrity-
memo-12172010.pdf

89 Id. at 1.

9 Id. at 1-2, (emphasis added).
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required by OSTP Guidelines §I(2) and by OMB Guidelines §III(2).90 The OSTP
further represented that it found no records documenting the mere “approvals of [the
PAE Report’s] public dissemination.” This is consistent with either a total lack of
supervisory procedural checks on material released by the White House or the illegal
withholding of responsive information to protect from embarrassment the White House
official who approved the dissemination of the PAE Report.

Ironically, the very agency that is tasked with ensuring compliance with the Scientific
Integrity Memo failed to comply with its own directives and with the requirements of
the IQA. For reasons explained in Sections 3 through 3.2, the Reports should have
undergone peer-review—no other option exists under the IQA given their influential
information content. Moreover, as Exhibit E shows, none of the references upon which
the PAE Report relies for its scientific assessments were published in refereed journals.
In any event, in its own Guidelines the OSTP committed that “[i]f underlying data are
not peer reviewed, OSTP will work to ensure the data’s methodology and potential
deficiencies are transparent, and candidly discussed in the report being prepared for
public dissemination.”®2 Despite this commitment, the Reports contain no discussion
whatsoever to “ensure the data’s methodology and potential deficiencies are
transparent” and therefore fail to comply with even this narrow OSTP Guideline in

§11(9).

RFC1. For the foregoing reasons, I request that the Reports be corrected by subjecting
them to a transparent and public peer-review process as required under the OMB
Guidelines,?? under the Peer Review Bulletin, ¢ under the OSTP Guidelines § 1(9), and
also under the President’s Open Government and Scientific Integrity orders.

5.2 The Reports disseminate erroneous and biased information regarding
the economic costs of PAE activity

5.2.1 Failure to define the frequently-used terms “PAE” and “Patent Troll”

A Patent is a legal instrument that is presumed valid? and capable of assertion by its
holder. By the plain meaning of words, every patent holder that ever asserts its patent
1s a Patent Assertion Entity, or a PAE. The PAE Report, however, purports to define
PAEs more narrowly, by their being NPEs, and by their actions of “acquiring and
asserting broad patents, some of questionable validity, in order to extract settlement
fees;”96 and by conduct alleged to “often abuse the U.S. intellectual property system’s

91 FOIA Request No. 13-112; OSTP Response, (August 7, 2013), attached hereto as Exhibit F. (In
response to request for the records of the Reports’ peer—review and IQA pre-dissemination review, the
agency wrote: “OSTP conducted a search of its records and has located no documents that are
responsive your [sic] request.”)

92 OSTP Guidelines §I1(9).

93 OMB Guidelines, § V(3)(b)(1) (requiring that that “peer reviews be conducted in an open and rigorous
manner”) (emphasis added).

9470 Fed. Reg. at 2667, 2675.

95 35 U.S.C. §282. (“A patent shall be presumed valid. ... The burden of establishing invalidity of a
patent or any claim thereof shall rest on the party asserting such invalidity.”)

9% PAE Report, at 4. The PAE Report does not explain the legal definition of the term “broad patents of
questionable validity” and how it arrives at this determination for making the identification.
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strong protections by using tactics that create outsize costs to defendants and
innovators at little risk to themselves.”97

However, the Reports fail to identify boundaries beyond which patents should be
considered “broad patents.” Nor is there an explanation of who determines, and how a
determination is made, that a patent is of “questionable validity” when it must be
presumed valid under the patent law.8 Moreover, some studies suggest that
characterizations of PAEs as a class having patents of lower quality or “questionable
validity” appears counterfactual because litigated NPE patents were found to have
equal or higher quality.99 The Reports also fail to define what constitutes an “abuse” of
the US patent system and the cost level beyond which costs to defendants constitute
“outsize costs.” Studies show that PAEs as a class do not exploit patents
illegitimately.100 Equating the term PAE with the undefined but obviously pejorative
term—“patent troll”101—adds no definitional clarity.

Therefore, the Reports employ indeterminate subjective criteria that are incapable of
application for distinguishing PAEs from other NPEs; any identification of PAEs in the
Reports 1s therefore irreproducible by a qualified third party. This patent holder
category in the Reports is as arbitrary and indeterminate as it is in the literature it
cites with respect to purported PAEs. The indefiniteness of the term PAE is
exemplified by one researcher’s assertion that PAE studies in the literature miss as
much as 85% of PAE-asserted patents.102

97 PAE Report, at 12.

98 The PAE Report’s alternate characterization at 4 is equally incapable of definition: “[PAEs] acquire
patents whose claim boundaries are unclear, and then (with little specific evidence of infringement)
ask many companies at once for moderate license fees, assuming that some will settle instead of
risking a costly and uncertain trial.” To distinguish PAEs’ patents from other patents, who
determines, and how is a determination made, that “claim boundaries are unclear’? What is
considered sufficient “specific evidence of infringement” that would otherwise distinguish other
patentees from PAEs?

99 Sannu K. Shrestha, “Note, Trolls or Market-Makers? An Empirical Analysis of Nonpracticing
Entities,” 110 Colum. L. Rev. 114 (2010) (Empirically finding that NPE patents rank higher than
other litigated patents that share the same technological class in every value measure employed, and
that the success rate of NPEs in patent infringement litigation is quite similar to that of other
litigants); Jonathan H. Ashtor, Michael J. Mazzeo, and Samantha Zyontz, “Patents At Issue: The Data
Behind The Patent Troll Debate,” 21 Geo. Mason L. Rev 957 (2014) (empirically finding that compared
to those of practicing entities, litigated PAE patents had higher quality metrics — higher number of
claims and higher forward citations; found no statistically significant difference in litigation success
rate of PAEs and non PAEs); Michael Risch, “A Generation of Patent Litigation: Outcomes and Patent
Quality,” San Diego Law Review, Forthcoming (2015). Available at http://ssrn.com/abstract=2484947

100 Michael J. Mazzeo, Jonathan H. Ashtor, and Samantha Zyontz. “Do NPEs Matter? Non-Practicing
Entities and Patent Litigation Outcomes,” 9 Journal of Competition Law and Economics, 879 (2013)
(finding that PAEs are not obtaining “excessive” awards nor exploiting patents illegitimately, unless
all patent suits are unjustified).

101 PAE Report at 2 (“patent assertion entities (PAEs) (also known as ‘patent trolls’)”); Id. at 3 (“PAEs, or
‘patent trolls.”); Sperling Article at 1 (“patent trolls (known more formally as Patent Assertion
Entities, or PAEs)”)

102 Brian J. Love, An Empirical Study of Patent Litigation Timing: Could a Patent Term Reduction
Decimate Trolls Without Harming Innovators? 161 Univ. Penn. Law Review 1309, 1310 (2013).
Available at SSRN: http://ssrn.com/abstract=1917709.

19


http://ssrn.com/abstract=2484947
http://ssrn.com/abstract=1917709






http://www.bu.edu/law/faculty/scholarship/workingpapers/Bessen-Ford-Meurer-troll.html
http://www.bu.edu/law/faculty/scholarship/workingpapers/Bessen-Ford-Meurer-troll.html

Section 3.2). As explained in Section 3, this means that the information from the
Bessen et al. paper itself should have been subjected to peer review in accordance with
the Peer Review Bulletin prior to dissemination as government-endorsed very
influential information.1” The Bessen et al. paper was not published in a refereed
journal, however, nor was it subjected to the peer review process prescribed in the Peer
Review Bulletin §§ II, III and by the OSTP Guidelines §I1(9). For this reason alone, the
dissemination of the underlying information from the Bessen et al. paper renders the
PAE Report non-compliant with the IQA. Other reasons are given below.

Information from the Bessen et al. paper also fails to meet the objectivity requirements
of the IQA as it contains several fundamental flaws in empirical assessment of patent
litigation costs using stock value changes. Petitioner analyzed in detail these errors in
a recent paper entitled “Questionable Science Will Misguide Patent Policy — The $83
billion per year fallacy, '8 which is incorporated herein in its entirety by this reference.
To summarize, by only accounting for stock price declines of alleged infringers upon
commencement of patent litigation, and ignoring any stock price corrections upon
resolution of the litigation, Bessen et al. produce implausibly high and upwardly-biased
estimates for patent litigation costs to shareholders. Bessen et al’s method
misrepresents the true effect of patent litigation on shareholder wealth by selectively
measuring only incomplete legal transactions—only one component of the change in
shareholder wealth associated with the litigation event.

However, as Petitioner demonstrates in the paper cited above, positive changes of up to
several percent in shareholder wealth of defendant firms upon resolution of the lawsuit
may be observed in such event studies and in specific examples of litigants covered by
the Bessen et al. study.!'® Those positive stock value corrections upon disposition of
the litigation cases they studied are totally ignored by Bessen et al. Consequently, the
PAE Report relies on this glaring omission to erroneously infer that “the 90% of lost
defendant share values that simply vanishes suggests considerable lost value to society
from forgone technology transfer and commercialization of patented technology.”120
For these reasons alone, the information disseminated from the Bessen et al. paper
does not meet the objectivity requirements in OMB Guidelines § V(3)(a, b) and OSTP
Guidelines § V(6).

The Bessen et al. paper’s data are opaque and not reproducible. The paper does not
identify the stock indices used as market portfolio controls, nor does it indicate whether
such controls were global, industry-specific, or sector-specific.121 More importantly,
Bessen et al.’s firm dataset and the identities of the litigants, including those defined
as NPEs, are not disclosed and cannot be independently verified. Therefore, the
Bessen et al. study fails to meet the IQA’s transparency and reproducibility

11770 Fed. Reg. at 2667, 2675.

118 Ron D. Katznelson, “Questionable Science Will Misguide Patent Policy — The $83 billion per year
fallacy,” (September, 2014). Hereinafter referred to as “Katznelson (2014)” and available at
http://ssrn.com/abstract=2502777.

119 Katznelson (2014), note 118 supra, at 8.

120 PAE Report, at 9.

121 Katznelson (2014), note 118 supra, at 9, n38, see accompanying text.
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requirements because the results are not “capable of being substantially reproduced,
subject to an acceptable degree of imprecision.”'22 Rather, Bessen et al. use a
proprietary dataset from PatentFreedom,23 an organization that has an interest in the
outcome of the study.!?¢ Moreover, PatentFreedom admits that its database contains
uncorrected duplications, which “underscore the need for caution in drawing
conclusions from such summary data.”125

Information disseminated from the Bessen et al. paper fails to meet the IQA’s
objectivity prong because it does not identify “the supporting data and models, so that
the public can assess for itself whether there may be some reason to question the
objectivity of the sources.”’26 Opacity of the data sources and the methods used for the
control portfolio creates particular “reason to question the objectivity of the sources,” in
part because support for the research was provided by the Coalition for Patent
Fairness,!27 a group of companies that have an interest in the outcome of the study.128

The information Bessen et al. paper also lacks objectivity, both on presentation and
substance, because it 1s not “presented in an accurate, clear, complete, and unbiased
manner.”129 First, contrary to Bessen et. al.’s counterfactual categorization, the firm’s
market capitalization changes associated with patent litigation are not “costs” but
economic transfers. Bessen et al. dismiss, and thus do not properly account for,
transfers to the plaintiff patentees (tracking only public firms) and do not account for
positive wealth redistribution to competitors of the defendant firms, or other third
parties licensed under the asserted patents. “Costs” are net reductions in aggregate
welfare. Failing to net them is an obvious error. By aggregating estimates only for
such parties that have publically traded securities,!30 Bessen et al. had not tracked
(and netted out) the value of transfers received by the actual specific beneficiaries
related to their sample.

Second, Bessen et al. ignore the related potential market capitalization gains of third-

122 OMB Guidelines § V(10); See also OSTP Guidelines § V(8).

123 Bessen et al. (2011), at 1, 9.

124 See www.patentfreedom.com/services/. PatentFreedom provides subscription and advisory risk
management services to help firms counter NPE patent assertions and therefore it stands to gain
more clients when an acute “NPE problem” is perceived in the market. See
www.patentfreedom.com/wp-content/uploads/2013/09/NPE-Ligitations-involving-Business-Method-
Patents_Sept-4-2013.pdf#page=17 (“PatentFreedom offers information and services to help companies
and their outside counsel reduce the costs and risks associated with NPEs”).

125 PatentFreedom, Notes on Methodology, (February 9, 2013) (“litigation data on this website contains
administrative duplicates such as venue transfers, related cases between parties, etc. ... they do
underscore the need for caution in drawing conclusions from such summary data.”) at
https://web.archive.org/web/20130209171833/https://www.patentfreedom.com/methodology/

126 OMB Guidelines § V(3); See also OSTP Guidelines § V(6)

127 Bessen et al. (2011), at 1.

128 The CPF alleges abusive patent litigation and lobbies for legislation that would limit patentees’
ability to enforce their patents. See a call for action against PAEs: “Stop Patent Trolls Now.” At
www.patentfairness.org/action.

129 OMB Guidelines § V(3); OSTP Guidelines § V(6).

130 Bessen et al. (2011), at 18, (admitting that inspecting stock data for publically-traded NPEs covered
only 14% of their litigation dataset.)
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accurate, clear, complete, and unbiased presentation.”35 The PAE Report fails to meet
this IQA context objectivity requirement because it uses the information in the Bessen
et al. article to assert numerical “private costs” of patent litigation while providing no
baseline for comparison. It ignores the context in which these putative costs are
incurred—part of actions to protect IP rights having a total estimated asset value of
$9 trillion.136 The failure of the PAE Report as a whole as an objective report and
Petitioner’s further related requests for remedial action are presented in Section 5.5.

RFC4. For the foregoing reasons, I request that the PAE Report be corrected by
removing the information imported from the Bessen et al. article and by removing all
text drawing the economic inferences therefrom.

RFC5. For the same reasons, I request that the following related unsupported text be
removed from the Sperling Article:

(a) “— costing the economy billions of dollars and undermining American
innovation.”
(b) “— not to mention tens of billions dollars more in lost shareholder value.”

(c) “It’s clear that the abuse of the patent system 1is stifling innovation and putting a
drag on our economy. The trolling has gotten out of control, and it’s time to act.”

5.2.4 “Social costs of reduced innovation”

Under the above-quoted heading, the PAE Report disseminates a scientific assessment
that “the losses caused by excessive litigation exceed even the large stock market losses
described above, including lost value to consumers who are not able to buy innovative
products, and reduced income for workers whose pay is lower because they are unable
to work with more productive new processes’!37 (the “Economic Harms Statement”).
The PAE Report’s Conclusion section also makes the following statement: “The
practices of [PAEs], which has [sic] come to file 60% of all patent lawsuits in the US,
act to significantly retard innovation in the United States and result in economic ‘dead
weight loss’ in the form of reduced innovation, income, and jobs for the American
economy’ 138 (“Dead Weight Statement”).

The PAE Report neither provides a benchmark for optimal patent enforcement nor
defines how appropriate litigation is distinguished from “excessive” litigation. The
PAE Report cites no studies nor provides any evidence showing “lost value to
consumers who are not able to buy innovative products;” it establishes no evidentiary
record to show “reduced income for workers whose pay is lower because they are unable
to work with more productive new processes;” and it furnishes no evidence of “economic
dead weight loss.” These baseless assertions imply an implausible proposition—that

135 OMB Guidelines § V(3); OSTP Guidelines § V(4)(a). (Emphasis added).

136 Kevin A. Hassett and Robert J. Shapiro, “What ideas are worth: The value of intellectual capital and
intangible assets in the American economy.” Sonecon, (October 2011). (The value of intellectual
capital in the U.S. economy in 2011 was estimated to be between $8.1 trillion to $9.2 trillion).

137 PAE Report, at 10.

138 PAE Report, at 12.
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patent enforcement under the patent law is per se harmful to our economy. Even the
Bessen et al. paper makes none of these assertions.

With respect to these Economic Harms and Dead Weight Statements, the PAE Report
fails to comply with the IQA reproducibility requirement because the information is not
“capable of being substantially reproduced, subject to an acceptable degree of
imprecision.”139 It also fails to meet the IQA’s objectivity prong because it does not
1identify “the supporting data and models, so that the public can assess for itself
whether there may be some reason to question the objectivity of the sources.”140 And it
fails the IQA’s objectivity requirement, both on presentation and substance, because it
makes statements that are unsupported by facts and are not “presented in an accurate,
clear, complete, and unbiased manner.”'4l The PAE Report is also inaccurate,
incomplete and biased because it omits the social benefits of legal patent enforcement,
both in deterring infringement and incentivizing investment in patented technologies.

The PAE Report also fails to meet the IQA’s utility requirement because its
unsupported, erroneous and biased Economic Harms and Dead Weight Statements
constitute useless “information to its intended users, including the public.”142

RFC6. For the foregoing reasons, I request that the PAE Report be corrected by
removing therefrom the Economic Harms Statement and the Dead Weight Statement
referred to above.

5.2.5 “Direct costs to firms that practice patents.”

Under the above-quoted heading, the PAE Report disseminates a scientific assessment
that

defendants and licensees paid PAEs $29 billion in 2011, a 400% increase from 2005 and
that less than 25% of this money flowed back to innovation. In addition, in the majority of
PAE cases, the legal cost of the defense exceeds this settlement or judgment amount
(Chien 2012c).143

The PAE Report “expressly relies upon”144 this information, using it “in a manner that
reasonably suggests that the agency agrees with the information.”45 As explained in
Section 3.3, this means that the information disseminated from the Bessen & Meurer
and the “Chien 2012¢” sources is itself subject to the IQA standards when disseminated
by a government agency in a manner that is reasonably inferred as conveying
agreement.

The source for the latter assertion, “Chien 2012¢,” is nowhere to be found in the PAE

139 OMB Guidelines § V(10); See also OSTP Guidelines § V(8).
140 OMB Guidelines § V(3); See also OSTP Guidelines § V(6)
141 Id'

142 QMB Guidelines § V(2); See also OSTP Guidelines § V(5).
143 PAE Report, at 9.

144 OSTP Guidelines §V(2)(b).

145 OMB Guidelines, 67 Fed. Reg. at 8454.
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Report’s reference list!46 and therefore the PAE Report fails to comply with the IQA
reproducibility requirement because the information is not “capable of being
substantially reproduced, subject to an acceptable degree of imprecision.”'47 The
exclusive source for the former assertion is a 2012 paper by Bessen and Meurer,
entitled “The Direct Costs from NPE Disputes” (“Bessen & Meurer”).148 These authors’
study purports to assess the direct costs of patent assertions by NPEs and it relies on
proprietary data from surveying expenses incurred by defendants as conducted and
compiled by the RPX Corporation.149

As explained in Section 3, the Reports’ reliance on the Bessen & Meurer paper to
disseminate “influential scientific information” means that the information from the
Bessen et al. paper itself should have been subjected to peer review in accordance with
the Peer Review Bulletin prior to dissemination in a manner that reasonably conveys
agency concurrence.!® The Bessen & Meurer paper was not published in a refereed
journal, nor was it subjected to the peer review process prescribed in the Peer Review
Bulletin §§ II, III and by the OSTP Guidelines §1I(9). For this reason alone, the
dissemination of the underlying information renders the PAE Report non-compliant
with the IQA. Other reasons are given below.

The Bessen & Meurer paper’s data is opaque and irreproducible. The RPX survey
respondents (defendants) and the identity of litigants defined as NPEs are confidential
and the veracity of this information cannot be independently verified. No information
1s made available on the design of the survey or the methods used to obtain the data.
The confidential survey data was even unavailable to the authors themselves and they
could not ascertain its specific content.151 Therefore, information from their study fails
to meet the IQA reproducibility requirements because the results are not “capable of
being substantially reproduced, subject to an acceptable degree of imprecision.”152

The information from the Bessen & Meurer paper fails to meet the IQA’s objectivity
prong because it does not identify “the supporting data and models, so that the public
can assess for itself whether there may be some reason to question the objectivity of the
sources.”153  QOpacity of the data sources and methods in this paper creates particular
“reason to question the objectivity of the sources.” This is because their survey was
conducted and compiled by the RPX Corporation, a company that has an interest in the

146 The PAE Report’s reference list includes 3 references to Professor Chien’s articles from 2012, two of
which are identical. None are designated by suffix letters and there is no third item to match the “c”
suffix designator.

147 OMB Guidelines § V(10); See also OSTP Guidelines § V(8).

148 James Bessen and Michael J. Meurer, "The Direct Costs from NPE Disputes." Boston University
School of Law, Law and Economics Research Paper No. 12-34, (June 28, 2012). Available at
http://www.bu.edu/law/faculty/scholarship/workingpapers/documents/Bessend_MeurerM062512rev062
812.pdf.

149 Bessen & Meurer (2012), at 4.

150 70 Fed. Reg. at 2667, 2675.

151 Bessen & Meurer (2012), at 10, n.8 (“To preserve data confidentiality, statistical analysis was
performed by RPX personnel working under our direction.”).

152 QOMB Guidelines § V(10); See also OSTP Guidelines § V(8).

153 OMB Guidelines § V(3); See also OSTP Guidelines § V(6)
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outcome of the study!5¢ and because support for the research was provided by the
Coalition for Patent Fairness,155 a group of companies that have a similar interest in
the outcome of the study.156

The information disseminated from the RPX survey is subject to the Survey Standards
because its “statistical purposes include the description, estimation, or analysis of the
characteristics of groups, segments, activities ... in economic ... sphere of interest”157
and the government relied on it as if the survey had been its own. As explained in
Section 3.3, it being a third-party survey is immaterial as long as the PAE Report
disseminates, “endorses,” or “expressly relies upon” the information, which it clearly
does. An agency cannot escape the Survey Standards by relying on third parties to
conduct research at a standard lower than what the agency is required to meet.

Bessen & Meurer’s information from the RPX survey upon which the PAE Report relies
fails to meet the Survey Standards in several respects. First, because Bessen &
Meurer impute cost attributes derived from the RPX survey to the entire population of
NPE defendants, the actual survey sample of defendants is of critical importance for its
statistical validity. Survey Standard 1.3 requires that survey designs must ensure
“that survey results are representative of the target population so that they can be
used with confidence to inform decisions.”1?8 However, the RPX survey is not based on
solicitations from a random sample of the target population (all NPE defendants)—it is
rather drawn from “a pool of invitees including RPX clients and nonclient companies
with whom RPX has relationships”159—clearly producing a selection bias. Hence, the
Bessen & Meurer paper also fails to meet Survey Standard 1.2 because it cannot and
does not make the showing that entities not in the RPX survey sample “are impartially
excluded on objective grounds.”'60 Underlying this failure is non-compliance with
Survey Standard 2.1 requiring that frames for the sample survey be “appropriate for
the study design and [ | evaluated against the target population for quality.”161

Second, the low survey response rate implies uncontrolled nonresponse bias. Bessen &
Meurer state that “of the 250 companies invited to participate, 82 provided data on
lawsuits and of these, 46 also provided data on non-litigation patent assertions and
related costs.”162 This corresponds to a unit response rate of only 33% and an unknown
(but lower) item response rate.163 The Survey Standards require that nonresponse bias

154 See www.rpxcorp.com/about-rpx/. RPX’s business model relies on acquiring clients who are
potentially exposed to patent assertions: “By acquiring problem patents, RPX helps to mitigate and
manage the risk of potential patent assertions for its growing client network.” RPX can benefit from a
study that exaggerates the scope of NPE patent assertion threats.

155 Bessen & Meurer (2012), at 1, 4.

156 See note 128 supra.

157 Survey Standards, at 1.

158 Id., at 8.

159 Bessen & Meurer (2012), at 7.

160 Survey Standards, at 7. See Guideline 1.2.3.

161 Id., at 9.

162 Bessen & Meurer (2012), at 8.

163 Survey Standards, at 16. The survey could have had s response rate as low as 18% given the
definitions in Guidelines 3.2.6 and 3.2.7, wherein the number of respondents with a valid skip for the
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analysis be provided whenever survey unit response rate is below 80 percent or if the
item response rate is below 70 percent for any items used in a report.16¢ Bessen &
Meurer’s response rates are much lower and the authors do not disclose a nonresponse
bias analysis.

Likely selection effects in this RPX survey are therefore multiplied: (a) firms
presumably select the RPX service if the subscription fee is less than their expected
litigation savings; hence, the sample (RPX clients or firms that have some relationship
with RPX) has higher-than-average litigation costs, and (b) among this 250-firm
sample, the firms that are most likely to respond are the firms with the highest
litigation cost—i.e., firms that are likely to care more about contributing to the survey
knowing its intended purpose. These selection effects are a likely source of significant
bias. Professors Schwartz and Kesan have written a detailed account of the potential
bias factors in the Bessen & Meurer study in an article first published in 2012 with a
revision published this year,165 which is incorporated herein in its entirety by this
reference. They address failures in transparency, objectivity and utility due to the
biased sample, the lack of a baseline to compare the purported “costs,” and the lack of
accounting for small business patentees.

The Bessen & Meurer paper also lacks objectivity because the information therein is
not “presented in an accurate, clear, complete, and unbiased manner.”166 The vast
majority of the purported $29 billion figure consists of settlement, licensing, and
judgment awards,167 which are transfers rather than “costs.” Such transfers to patent
holders are the patent system’s statutorily contemplated compensatory remunerations
for infringement. The PAE Report’s acceptance of pecuniary losses to defendants
resulting from PAE litigation, irrespective of whether what was lost might have been
gained by infringement implicitly legitimizes the theft of IP. The Bessen & Meurer
paper omits the economic dynamic efficiencies that remunerations of patent holders on
account of infringement create for the increased incentives to invest in patented
technologies and reinvestment in related patent acquisitions. This omission introduces
clear bias.

RFC7. For the foregoing reasons, I request that the PAE Report be corrected by
removing the information from the Bessen & Meurer paper and that attributable to the
unknown “Chien 2012¢” source and by removing all text drawing the inferences
therefrom.

RFC8. For the same reasons, I request that the following related unsupported text be
removed from the Sperling Article:

(a) “— costing the economy billions of dollars and undermining American
innovation.”

item is unknown due to lack of sufficient disclosure by Bessen & Meurer.

164 Survey Standards, see Survey Response Rates Standard 1.3, Guidelines 1.3.4 and 1.3.5. at §;
Guideline 3.2.9 at 16, and Guideline 3.2.10 at 17.

165 David L. Schwartz and Jay P. Kesan, “Analyzing the Role of Non-Practicing Entities in the Patent
System,” 99 Cornell Law Review, 425-456 (2014). At http://ssrn.com/abstract=2117421.

166 QMB Guidelines § V(3); OSTP Guidelines § V(6).

167 Bessen & Meurer (2012), at 29-30.
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(b) “All told, the victims of patent trolls paid $29 billion in 2011, a 400% increase
from 2005.”

(c) “It’s clear that the abuse of the patent system is stifling innovation and putting a
drag on our economy. The trolling has gotten out of control, and it’s time to act.”

5.3 The PAE Report disseminates erroneous and biased information
regarding patent litigation activity

5.3.1 Historical trends in patent litigation

As an initial matter, the PAE Report states without any factual support that “[t]he
increased prevalence of PAE suits, and patent suits in general, in recent years stands
in contrast to the 20th century, when suits for patent infringement were relatively
rare.”168 There is substantial evidence that those responsible for the PAE Report knew
that this statement is inaccurate.

Indeed, the response to Petitioner’s 2nd FOIA request reveals an illuminating email
exchange prior to the release of the PAE Report between Professor Chien and
Dr. R. David Edelman, a Senior Advisor at OSTP who produced the final version of the
PAE Report. Dr. Edelman asked for supporting evidence of patent litigation statistics
in years starting at 1980,169 presumably to establish the PAE Report’s assertion that
“suits for patent infringement were relatively rare” in the 20th Century. However,
Professor Chien stated that she had no such data and only referred to NPE litigation
statistics from the PatentFreedom’s web site (which has no data before 2001).170
Dr. Edelman appears not to have pursued this obvious discrepancy further,!’ and this
erroneous statement was neither corrected nor removed from the PAE Report.

For the historical litigation comparison of the PAE Report to be objective, the term
“rare” must be taken as a rate or frequency, and “relatively rare” must mean
disproportionately uncommon compared to the scale of the market. When objectively
comparing relative patent litigation rate across decades, one must take it in proportion
to the actual growing scale of technology use, market size and commercial activity that
give rise to patent disputes. Indeed, information that ignores this important
technological activity growth does not meet the objectivity requirement of the IQA.

A recent study of nearly a century of patent litigation'72 shows that with the exception
of the AIA surge anomaly explained below, (a) patent lawsuits constituted about 1% of
all civil lawsuits in this century, about 2.5 to 3 times lower rate than those during the
1920s-1930s period; (b) after the 1960s, patent lawsuit filing rates were overtaken by
filing rates of trademark and copyright suits; (c) contrary to the PAE Report’s

168 PAE Report, at 5, (emphasis added).

169 See Exhibit H hereto, containing an email exchange on June 2, 2013. Response to FOIA Request No.
14-06.

170 Id. PatentFreedom web site page from the URL provided by Professor Chien’s email was captured by
the “Way Back Machine” and is included at the end of Exhibit H.

171 Jd. See Dr. Edelman’s reply “Awesome thanks!”

172 Ron D. Katznelson, “A Century of Patent Litigation in Perspective,” (November 12, 2014). Available
at SSRN: http://ssrn.com/abstract=2503140.
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statement, patent lawsuit rate has been in decline since the turn of the century when
taken as a fraction of the number of patents in force; and (d) non-parametric statistical
tests show that for all four commercial-activity-normalizing metrics, patent litigation
intensities during this century had not exceeded those experienced during the 20th
century.

Another recent study by Professor Zorina Khanl? of the number of reported patent
lawsuits over two centuries reveals that historically, as a fraction of issued patents,
litigation rates in the first part of the 19th century exceeded that of the last two
decades by about a factor of five.l She finds that high litigation rates in given
technological fields were correlated with the advent of disruptive technologies!’ and
observes that “vexatious and costly litigation about all areas of law—patents, property,
contracts, and torts alike—were inevitably associated with the advent of important
disruptive innovations.”17¢ Importantly, Professor Khan documents the robust NPE
activity and patent litigation, finding that it is not new and tracing such activity to the
patent “wars” of the 19th and early 20th centuries.177

Text in the PAE Report on patent litigation fails to meet the IQA’s reproducibility
requirement because it makes litigation rate comparisons between the 20th and the
21st centuries that are not “capable of being substantially reproduced, subject to an
acceptable degree of imprecision.” The PAE Report neither provides nor cites data
covering any part of the 20th century, and it does not identify “supporting data and
models, so that the public can assess for itself whether there may be some reason to
question the objectivity of the sources.”178

Text in the PAE Report on patent litigation fails the IQA objectivity requirement that
“the information is presented within a proper context” because it provided no economic
scale as baseline information “in order to ensure an accurate, clear, complete, and
unbiased presentation.””® It also fails the objectivity requirement, both on
presentation and substance, because the patent litigation rate statements therein are
inaccurate and incomplete and because it omits an obviously relevant discussion of how
the AIA caused a surge in patent litigation in 2011-2012.

Finally, the PAE Report fails to meet the IQA’s utility prong because its unsupported,
erroneous and biased assertion comparing patent litigation rates in the 20th and 21st
centuries is at best useless “information to its intended users, including the public.”180
Compliance with the IQA requires that “when transparency of information is relevant
for assessing the information’s usefulness from the public’s perspective, the agency

173 Zorina B. Khan, “Trolls and Other Patent Inventions: Economic History and The Patent Controversy
in the Twenty-First Century,” 21 Geo. Mason L. Rev. 825 (2014).

174 Id., at 861, Figure 3.

175 Id., at 862-863, showing effects on litigation rates in telegraph, telephone and automobile industries.

176 Jd., at 842.

177 Id., at 833-835, 839-842.

178 QOMB Guidelines § V(3); See also OSTP Guidelines § V(6)

179 OMB Guidelines § V(3); OSTP Guidelines § V(4)(a).

180 QMB Guidelines § V(2); See also OSTP Guidelines § V(5).
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must take care to ensure that transparency has been addressed in its review of the
information,”18! a review that had never taken place.

RFC9. For the foregoing reasons, I request that the PAE Report be corrected by
removing from it the following sentences: “The increased prevalence of PAE suits, and
patent suits in general, in recent years stands in contrast to the 20th century, when
suits for patent infringement were relatively rare. This increase is likely due to two
factors.”

5.3.2 NPE'’s relative role in patent litigation

The Reports’ central theme is the “dramatic rise” in PAE litigation over recent years.
Both Reports provide a graphical depiction such as the one in Figure 1 of the PAE
Report, showing that in 2012 “PAEs brought over 2,500 lawsuits — 62% of all patent
suits.”182 For this influential scientific assessment, the PAE Report cites “Chien 2013,”
a reference that is nowhere to be found in the PAE Report’s reference list. The PAE
Report’s central assertion therefore lacks any factual support. For this reason alone, it
fails to meet the IQA’s reproducibility requirement because it is not “capable of being
substantially reproduced, subject to an acceptable degree of imprecision.”’83 Upon
further investigation, it is revealed that this putative “Chien 2013” source is most
likely a mere blog post of Professor Chien in Patently-0,18¢ (the “Chien Blog Post”).
But even with a correction to the bibliography list, the Chien Blog Post does not save
the PAE Report from failing the IQA reproducibility requirement: here again, one finds
reliance on the usual opaque sources and methods for NPE data—proprietary data and
NPE coding by the RPX Corporation with research support from interested party
PatentFreedom.185

The PAE Report “expressly relies upon”186 this information from the Chien Blog Post,
using it in prominently displayed figures and related captions “in a manner that
reasonably suggests that the agency agrees with the information.”87 As explained in
Section 3.3, this means that the information disseminated from the Chien Blog Post is
subject to the IQA standards when disseminated authoritatively by the government.
In addition, as explained in Section 3, the Reports’ reliance on the Chien Blog Post to
disseminate “influential scientific information” means that information contained in
the Chien Blog Post should have been subjected to peer review in accordance with the
Peer Review Bulletin prior to dissemination!8® “in a manner that reasonably suggests
that the agency agrees with the information.” The information in the Chien Blog Post
was not published in a refereed journal, and prior to government dissemination it was
not subjected to the peer review process prescribed in the Peer Review Bulletin

181 OMB Guidelines § V(2).

182 PAE Report, at 5.

183 OMB Guidelines § V(10); See also OSTP Guidelines § V(8).

184 Colleen V. Chien, “Patent Trolls by the Numbers,” Patently-O Blog (March 14, 2013), available at
www.patentlyo.com/patent/2013/03/chien-patent-trolls.html.

185 Id., see copyright attributions to RPX data and the text at first endnote.

186 QSTP Guidelines §V(2)(b).

187 QOMB Guidelines, 67 Fed. Reg. at 8454.

188 70 Fed. Reg. at 2667, 2675.
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§§ II, ITI and by the OSTP Guidelines §11(9). For this reason alone, the dissemination
of this information renders the PAE Report non-compliant with the IQA.

The information from the Chien Blog Post relies on confidential data sources (RPX
Corp. and PatentFreedom) and therefore does not meet the IQA objectivity
requirement because it does not identify the “the supporting data and models, so that
the public can assess for itself whether there may be some reason to question the
objectivity of the sources.”'8 In an attempt to corroborate the data from the Chien
Blog Post, the PAE Report cites to the paper by Feldman, Ewing, and Jeruss (2013),190
(“Feldman et al.”). However, for the same reasons listed above with respect to the
Chien Blog Post, the information in the Feldman et al. paper also fails the basic
reproducibility, objectivity, and peer-review requirements of the IQA when
disseminated by the government.191

Had the Chien Blog Post been subjected to qualified peer review, it would have been
found to lack objectivity, both on presentation and substance. The information
contained therein is not “presented in an accurate, clear, complete, and unbiased
manner.”192  Attributing to abusive litigation the dramatic rise in the PAE suits filed,
from 731 in 2010 to over 2,500 in 2012, lacks objectivity because there is not even an
acknowledgement that this surge may have been caused by AIA-related joinder limits.
Without such an acknowledgement or a rigorous analysis ruling it out, the
presentation is incomplete because it provides no objective explanation for the sudden
inexplicable purported propensity of PAEs to sue. The AIA joinder provision is
discussed in the Chien Blog Post in another context, and as shown below, prior to the
release of the PAE Report, Professor Chien had been aware of a PatentFreedom source
wherein the lawsuit surge was attributed to the AIA joinder provision.

Indeed, as seen in the Chien-Edelman email exchange attached in Exhibit H, the
PatentFreedom litigation statistics web page to which Professor Chien referred,
contained a crucial candid assessment relevant to the thesis of the PAE Report: that
“part of the steep increase [of the number of cases] in 2011-2012 results from changes
in joinder provisions that have come into effect with the America Invents Act.”193
Nevertheless, while aware of this explanation, neither Professor Chien nor

189 OMB Guidelines § V(3); See also OSTP Guidelines § V(6)

190 PAE Report, at 5, citing Robin Feldman, Thomas Ewing, and Sara Jeruss, “The AIA 500 Expanded:
The Effects of Patent Monetization Entities (April 9, 2013). Available at SSRN
http://ssrn.com/abstract=2247195.

191 See Feldman et al. (2013), at 25, identifying a proprietary dataset of Lex Machina and a patentee
NPE classification coding process for which data is unavailable for independent review. Moreover,
Lex Machina counts suits transferred between districts in both the origin and destination courts; as
such, its data may “artificially inflate [case counts], perhaps by as much as 15-20%.” See Jason
Rantanen and Joshua Huago, “District Courts and Patent Cases, Part 1,” Patently-O Blog, at
www.patentlyo.com/patent/2014/04/district-courts-patent.html (April 28, 2014). Feldman et al. do not
even attempt to evaluate or account for the bias but at 44 admit: “a case originally filed in 2006 and
transferred in 2011 could be mistakenly included as a new filing in 2011.” This article has not been
peer-reviewed.

192 QMB Guidelines § V(3); OSTP Guidelines § V(6).

193 Exhibit H, see highlighted text in the PatentFreedom web page.

33


http://ssrn.com/abstract=2247195
http://www.patentlyo.com/patent/2014/04/district-courts-patent.html

Dr. Edelman saw fit to discuss or refute this key explanatory cause for the surge in
patent lawsuits in 2011 and 2012—a cause that has very little to do with the PAE
Report’s central theme of abusive litigation. It can reasonably be inferred that the
PAE Report fails to even mention the effects of the AIA joinder provision on litigation
because doing so would have undermined the White House’s counterfactual narrative
that the rise in litigation was caused by “abusive” “patent trolls.”

That the surge in the number of patent suits after the enactment of the AIA 1is
dominated by AlIA-related provisions has been widely documented. Petitioner
explained how three separate provisions in the AIA contribute to the lawsuit surge;194
the GAO Report recognized that the surge in patent lawsuit filings was due to the AIA
joinder provisions;1% and in a detailed and transparent empirical study, Professors
Cotropia, Kesan, and Schwartz have shown that there was “no major difference
between both the number of unique patentees and the number of alleged infringers
from 2010 to 2012. While the number of cases increased, the totals for the main
players—patentees and defendants—stayed essentially constant.”19 This observation
1s consistent with the lawsuit filing surge wrought by the AIA rather than by a surge of
abusive litigation. Based on their empirical litigation data, Cotropia et al. also
established that all of the changes in lawsuit filings between 2010 and 2012 were well
below the magnitude set forth in the PAE Report.197 Unlike the PAE Report or any of
its cited sources, the Cotropia et al. study is transparent and reliable because it
extensively describes its methods, clearly defines the NPE categories, and fully
discloses the underlying raw data and the coding of NPEs.198

RFC10. For the foregoing reasons, I request that the PAE Report be corrected by
removing Figure 1 and all other information attributable to the “Chien 2013” reference
and the Feldman et al. reference, and by removing all text drawing the inferences
therefrom.

RFC11. For the same reasons, I request that the counterpart figure titled “The Rise of
Patent Trolls” and the following text be removed from the Sperling Article:

(a) “The number of these suits has exploded in recent years.”

(b) “In the last two years, the number of lawsuits brought by patent trolls has
nearly tripled, and account for 62% of all patent lawsuits in America.”

(c) “The trolling has gotten out of control, and it’s time to act.”

194 Ron D. Katznelson, “The America Invents Act at Work — The Major Cause for the Recent Rise in
Patent Litigation,” IPWatchdog, (April 15, 2013). At http:/bit.ly/AIA-Litigation. (Explaining how
changes in 35 U.S.C. §§ 299, 315(b), and 325(b) have changed lawsuit filing practices that caused the
filing surge).

195 GAO Report, at 15.

196 Cotropia et al. (2014), note 11 supra, at 28.

197 Id., at 25.

198 Cotropia et al. released their raw data at http:/npedata.com/. They have also explained the
importance of data transparency in: Christopher A. Cotropia, Jay P. Kesan, and David L. Schwartz,
“The Value of Open Data for Patent Policy,” Patently-O Blog (February 20, 2014). Available at
http://patentlyo.com/patent/2014/02/value-patent-policy.html.
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5.4 The PAE Report disseminates biased information on PAE “victims” by
relying on fundamentally flawed surveys and selective data

5.4.1 “Impact on smaller startups is particularly acute”

With the above-quoted tag line as a preamble, the PAE Report states: “In a recent
survey of 223 technology company startups, 40 percent of PAE-targeted companies
reported a ‘significant’ operational impact (e.g. change in business, exit from the
market, delay in milestone, change in product, etc.) due to the suit or threat thereof
(Figure 2).”199 The survey results prominently shown in Figure 2 of the PAE Report
titled “Impacts of a PAE Demand on Technology Startups” are sourced to a 2012 paper
by Professor Chien200 (“Startups & Trolls”). The Sperling Article echoes this assertion:
“Smaller companies are getting hit just as hard, and 40% of technology startups
targeted by patent trolls reported a significant impact on their business operations due
the suit or threat thereof.”201

The Startups & Trolls survey that Professor Chien conducted has no statistical merit
and cannot be relied upon by the government for any informational purpose. The
representativeness of her sample frame is unknown, and there is no evidence that her
sample 1s even representative of her sample frame. She reports “223 responses to a
non-random survey of small tech companies and startups.”202

Furthermore, there is good reason to believe that Professor Chien’s sample frame was
intentionally biased. Public solicitations (i.e., “trolling”) for her survey were made by
entities that she admits are “critical of the patent system” and known to have an
interest in the result of the survey. The Electronic Frontier Foundation posted a
Facebook solicitation293 and the Grocklaw blog, which is known for expressing the anti-
patent opinions of the “open source” community, had a link to the web-based survey
with the following explanation as to who should respond to the survey:

Also, you don't have to be a CEO or head of a startup or a lawyer to provide useful
information. If the company you work for has received a demand letter, or been sued by a
non-practicing entity or anybody with a patent, you can fill out the form. If you are an app
developer, you qualify. If you are a software developer, you qualify, even if your company
isn't a tech company. Even if you've never had a demand made on you or your company,

199 PAE Report, at 10.

200 Colleen V. Chien, “Startups and Patent Trolls” (September 28, 2012). Santa Clara Univ. Legal
Studies Research Paper No. 09-12. Available at SSRN: http://ssrn.com/abstract=2146251. Hereinafter
“Startups & Trolls.”

201 Sperling Article, at 2.

202 Startups & Tolls, at 8. The number and identity of the solicited target population were largely
unknown. Professor Chien explains that she used “private, closed solicitations (trusted advisors such
as VCs and associations that work with founders and entrepreneurs), and public solicitations (through
widely-read blogs, [Grocklaw]). I asked companies who handle legal disputes for the company, which
could include single application developers, general counsel, founders, or other employees, to fill out
the survey” (A-1). Although survey instructions required one respondent per company (A-5), no
mechanism or controls were applied to ensure the authenticity of respondents, that they actually
represented “small tech companies and startups,” let alone that there were no duplications of
responses. The survey had not asked or controlled for whether responders had their own patents.

203 See EFF’s solicitation at https://www.facebook.com/eff/posts/301620653268952.
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you can still fill out the form. ..... Congress, I've just learned, is having hearings on patents
this week, and as it happens Professor Chien is going to testify, so if you have information
you'd like her to take with her, so to speak, this is your moment. The purpose of the
survey, in other words, is to help frame policy recommendations, so it's important, if you
care about patents, and I know a lot of you do. Just be sure to be accurate and precise.204

One commenter responded online to the Grocklaw blog solicitation thread, explaining
the built-in bias as follows:

Won’t the results be biased?

Authored by: Anonymous on Wednesday, July 18 2012 @ 10:42 AM EDT

If you let respondents self-select, won’t you get responses mostly from angry, motivated
people and get no responses from people who have not been adversely effected [sic]?

Seems like a very poor way to do a survey to me.

Indeed, Professor Chien self-indicts her approach by admitting that the purpose of the
survey was to send a message to Congress, not to conduct bona fide research:

However, an important question concerns appropriate use of data from the survey. The
survey was distributed non-randomly, through venture capitalists and media outlets
focused on tech startups rather than to the general population. Like many media outlets,
the ones that advertised the survey have been critical of the patent system. The
solicitations made reference to the context of this study, and the chance for the input to be
provided to the government pursuant to the AIA’s Section 34 study.20

It 1s worth noting that this obviously relevant information is missing from the section
of the PAE Report discussing the survey. There can be little doubt that had OSTP
undertaken proper IQA review prior to dissemination, it would not have included any
of the survey information from the Startups & Troll paper in the Reports. Yet, the
PAE Report “expressly relies upon”20¢ this Startups & Trolls paper, using its survey
information in Figure 2 “in a manner that reasonably suggests that the agency agrees
with the information.”207

The information disseminated by the government from the Startups & Troll survey is
subject to the Survey Standards because its “statistical purposes include the
description, estimation, or analysis of the characteristics of groups, segments, activities

. in economic ... sphere of interest.”208 As explained in Section 3.3, approving
dissemination by the government of third-party survey brings it within the domain of
the IQA.

The Startups & Troll survey information upon which the PAE Report relies fails to
meet the Survey Standards in several respects. First, because the Startups & Troll

204Startups & Tolls, at A-4. See “Can You Please Help With a Patent Demand Survey?” Groklaw Blog
(July 17 2012) at www.groklaw.net/article.php?story=2012071411103955.

205 Startups & Tolls, at 9.

206 OSTP Guidelines §V(2)(b).

207 OMB Guidelines, 67 Fed. Reg. at 8454.

208 Survey Standards, at 1.
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paper imputes the impacts of purported PAE demands derived from the online survey
to the entire population of “technology startups,” the representativeness of the survey
frame and sample are critical importance for statistical validity. As a threshold
matter, for a purported volume of “over 100,000 companies” threatened with “patent
infringement last year alone,”2%9 even a random sample of 79 companies that had
received a patent demand?1© would have little statistical power to resolve response
categories. Given that the sample frame is admittedly unrepresentative and the
statistical properties of the sample are unknown, it is impossible for this survey to
meet the objectivity requirement of the IQA—that data be generated “using sound
statistical and research methods.”211

Survey Standard 1.3 requires that survey designs must ensure “that survey results are
representative of the target population so that they can be used with confidence to
inform decisions.”?12 Survey Standard 2.1 requires that frames for the sample survey
be “appropriate for the study design and [ ] evaluated against the target population for
quality.”213 Here, these standards have not been met because the only thing known
about the sample frame is its purposeful bias against NPEs. The government cannot
approvingly disseminate results from this survey because Survey Standard 1.2 is
unambiguously violated: entities not in the sample frame were excluded for the non-
objective reason that their interests diverged from the White House’s narrative.214

Second, the Startups & Trolls survey fails to meet Survey Standard 3.2 that requires
measurement, adjustment for, reporting, and analysis of unit and item nonresponse.
This standard provides that response rates must be computed to measure the
proportion of the eligible sample that is represented by the responding units.215 By its
design as a convenience sample, however, no response rate can be calculated in the
Startup & Trolls survey. When response rate cannot be calculated, a survey cannot
comply with Survey Standards 1.3, which requires that nonresponse bias analysis be
provided whenever survey unit response rate is below 80 percent or if the item
response rate is below 70 percent for any items used in a report.216

These survey design defects resulted in bias from self-selection. As the anonymous
blog commenter observed, “you get responses mostly from angry, motivated people and
get no responses from people who have not been adversely affected.”?1” Because the
purpose of the survey was overtly political, incentives were created for any given entity
to supply false information for strategic purposes, and even to do so repeatedly because
duplicate responses from the same entity were not excluded. Thus, selection bias is

209 PAE Report, at 1.

210 Startups & Tolls, at 8.

211 OMB Guidelines § V(3)(b); OSTP Guidelines V(6)(b).

212 Survey Standards, at 8.

213 Id., at 9.

214 See Survey Standards, at 7. See Guideline 1.2.3.

215 Survey Standards, at 14.

216 Survey Standards, see Survey Response Rates Standard 1.3, Guidelines 1.3.4 and 1.3.5. at 8;
Guideline 3.2.9 at 16, and Guideline 3.2.10 at 17.

217 Comment on Groklaw Blog, note 204 supra.

37



magnified multiple times: (a) information was solicited from those who are
disproportionately critical of the patent system and (b) respondents that have been
more negatively affected than the average technology startup were more likely to
respond.

In sum, because the Startups & Trolls survey does not meet multiple provisions of the
Survey Standards, it would not have complied with the IQA objectivity requirement if
it had been conducted or sponsored by the government, and thus it would not have
been approved by OMB. The IQA forbids agencies from approvingly disseminating
information from substandard third-party surveys, which cannot be “presented in an
accurate, clear, complete, and unbiased manner.”218 Even if these defects could be
overcome, the Startups & Trolls survey is not reproducible by qualified analysts
because the sample frame and sample are both indeterminate. The information
therefore fails to meet the IQA reproducibility requirements because the results are not
“capable of being substantially reproduced, subject to an acceptable degree of
imprecision.”219

Finally, the PAE Report fails to meet the IQA’s utility prong with respect to the
information disseminated from the Startups & Trolls survey because this information
1s by design biased with respect to the purported effects of PAE litigation on technology
startups. Such information is useless “to its intended users, including the public.”220

RFC12. For the foregoing reasons, I request that the PAE Report be corrected by
removing the information of the Startups & Trolls paper including Figure 2 and by
removing all text drawing the inferences therefrom.

RFC13. For the same reasons, I request that the following counterpart unsupported
text be removed from the Sperling Article:

(a) “Smaller companies are getting hit just as hard, and 40% of technology startups
targeted by patent trolls reported a significant impact on their business
operations due the suit or threat thereof.”

(b) “It’s clear that the abuse of the patent system is stifling innovation and putting a
drag on our economy. The trolling has gotten out of control, and it’s time to act.”

5.4.2 The “negative impact” on companies with over $100 million in annual revenue

Under the above theme, the PAE Report states: “In another recent survey of 116 in-
house counsels, primarily from firms with over $100 million in annual revenue, nearly
all firms reported that PAE demands had affected them financially or distracted them
from their core business, with nearly 40 percent stating that PAE activity had led them
to make changes to an underlying product (McBride 2013).”221 The PAE Report adopts

218 OMB Guidelines § V(3); OSTP Guidelines § V(6).

219 OMB Guidelines § V(10); See also OSTP Guidelines § V(8).
220 OMB Guidelines § V(2); See also OSTP Guidelines § V(5).
221 PAE Report, at 10.
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and “expressly relies upon”222 this survey information, using it “in a manner that
reasonably suggests that the agency agrees with the information.”223 Its dissemination
by the government is therefore subject to the IQA.

First, as to the substantive allegation that patent holders had led companies “to make
changes to an underlying product,” this could well be a result of legitimate claims.
Accused infringers may have believed the patent assertions had sufficient merits to
warrant design-around investments for changing their products to avoid infringement.
Such a result would be the intended in a well-functioning patent system.

Second, the “McBride 2013” reference to which the survey of 116 in-house counsels is
attributed is nowhere to be found in the PAE Report’s reference list. Upon further
investigation, however, it appears that the reference is to Sarah McBride, a Thomson
Reuters correspondent who had reported in a news brief?24¢ a few numerical results of
an unpublished survey. For this reason alone, the PAE Report fails to meet the IQA’s
reproducibility requirement because this survey information is not “capable of being
substantially reproduced, subject to an acceptable degree of imprecision.”225

This begs the question who is the researcher who conducted this in-house counsel
survey that is the subject of McBride’s news brief, which Professor Chien cites
approvingly in the PAE Report? It is Professor Chien herself, and the information
consists of a single slide from a presentation delivered at her university on the same
day of McBride’s report.226 Obviously this survey meets none of the provisions in the
Survey Standards nor does it meet the objectivity requirement of the IQA that data be
generated “using sound statistical and research methods.”227

For these reasons and for the same reasons listed above with respect to information
disseminated from the Startups & Troll survey, the information disseminated from the
in-house counsel survey also fails the basic reproducibility, objectivity, and peer-review
requirements of the IQA.

RFC14. For the foregoing reasons, I request that the PAE Report be corrected by
removing the following text: “In another recent survey of 116 in-house counsels,
primarily from firms with over $100 million in annual revenue, nearly all firms
reported that PAE demands had affected them financially or distracted them from
their core business, with nearly 40 percent stating that PAE activity had led them to
make changes to an underlying product (McBride 2013).”

222 OSTP Guidelines §V(2)(b).

223 OMB Guidelines, 67 Fed. Reg. at 8454.

224 Sarah McBride, “Patent claims cause companies to exit business lines: study,” Reuters News
May 3, 2013). Available at www.reuters.com/article/2013/05/03/us-patents-technology-impact-
idUSBRE9420UY20130503.

225 OMB Guidelines § V(10); See also OSTP Guidelines § V(8).

226 Colleen V. Chien, “Santa Clara Best Practices in Patent Litigation Survey,” 2013 Advanced Complex
Litigation  Series, Santa Clara University (May 3, 2013), at Slide 5. Available at
www.slideshare.net/slideshow/embed_code/20486191.

227 OMB Guidelines § V(3)(b); OSTP Guidelines V(6)(b).
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5.4.3 Flawed estimates of the number of PAE demand letters

The Sperling Article attributes to the White House a scientific assessment and asserts
that “last year we estimate that patent trolls sent out over 100,000 demand letters,
threatening everyone from Fortune 500 companies to corner coffee shops and even
regular consumers to pay a settlement or face a day in court. The number of these suits
has exploded in recent years.”228 The estimate is advanced in the PAE Report, citing to
a source that purportedly derives this estimate: “Conservative estimates place the
number of threats in the last year alone at a minimum of 60,000 and more likely at
over 100,000 (Chien 2012).”229 So the White House’s term “we” apparently means
Professor Chien, the undisclosed author of the PAE Report.

But the PAE Report fails to indicate which of Professor Chien’s studies derives this
estimate. The incomplete and ambiguous reference list of the PAE Report contains two
2012 articles by Professor Chien—not one. It appears, however, that the “Chien 2012”
source for the PAE Report’s assertions on demand letters is Chien’s DOJ/FTC
presentation,230 (the “Chien Presentation”), and specifically Slide 27 thereof.
Evidently, the Reports “expressly relly] upon”23l the information from the Chien
Presentation, using it “in a manner that reasonably suggests that the agency agrees
with the information.”232 This information is therefore subject to the IQA, but it fails to
comply.

The title of Slide 27 of the Chien Presentation—“We don’t know exactly what’s
happening but it’s likely that....”—essentially admits the infirmity of the estimate—we
don’t know what’s happening when it comes to demand letters. The slide contains a
single data point known to be extreme, drawn from the Cisco et al v. Innovatio case
where 8,000 demand letters were purportedly sent in patent disputes involving 26
cases. The slide also contains one speculation by an unidentified “high end sell-side
patent broker” source that the “ratio of demands to suits” is “25-50:1.” Yet, there is no
mention, or derivation of the so-called “conservative estimates” of 60,000 or over
100,000 demands per year, nor is there any estimate of the NPE defendant base from
which these “conservative estimates” were derived. For this reason alone, the PAE
Report fails to meet the IQA’s reproducibility requirement: the purported number of
demand letters per year is not provided in any document of record and is not “capable
of being substantially reproduced, subject to an acceptable degree of imprecision.”233

Apparently, the estimates in the PAE Report are based on Professor Chien’s mental
imputation of the total number of demands sent to the entire population of NPE
defendants based on the sample of one NPE that sent 8,000 notice letters to coffee
chains, hotels and other retailers using Wi-Fi equipment.234 Extrapolation from a

228 Sperling Article, at 1-2.

229 PAE Report, at 6.

230 Colleen V. Chien, “Patent Assertion Entities, Presentation to the DOJ/FTC hearing on PAEs.”
(December 10, 2012) available at http://ssrn.com/abstract=2187314.

231 OSTP Guidelines §V(2)(b).

232 OMB Guidelines, 67 Fed. Reg. at 8454.

233 OMB Guidelines § V(10); See also OSTP Guidelines § V(8).

234 PAE Report, at 6, note 3.
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single data point is folly, extrapolating from a single data point that is a bona fide NPE
extreme outlier is doubly so. In any event, this imputation is facially erroneous
because only one in five NPE defendants are from the hotel, services, agriculture and
retail industries.235 The rest, about 80%, are from industries which do not receive
mass-mailing and likely involve very few NPE demand letters per patent dispute. This
creates a large bias, overestimating the actual total number of demands. Note also
that Professor Chien’s Presentation admits that she has no basis to impute these
fantastic estimates, noting in Slide 28 that the required information about NPE
demands is publically unavailable due to private confidentiality agreements. These
fantastic estimates based on innuendo and speculation fail to meet the objectivity
requirement of the IQA that data be generated “using sound statistical and research
methods.”236

Extrapolating one extreme NPE demand pattern to the entire population of NPE
targets also fails the IQA objectivity requirement, both on presentation and substance,
because it is not “presented in an accurate, clear, complete, and unbiased manner.”237
Most troubling is the fact that the public has been particularly misled by this flawed
information disseminated in the Reports, as these “White House Estimates” have been
repeated in several articles invoking the imprimatur of the White House?38 and further
in the House Subcommittee on Oversight and Investigations Hearings239 and in the
House Commerce, Manufacturing, and Trade Subcommittee Hearing on a bill to
address fraudulent patent demand letters.240 It is precisely to prevent the use of this
type of estimate made out of thin air in setting public policy that the IQA was enacted.

235 According to Feldman et al. note 190 supra, at 60, 64 (the average number of defendants in PAE, or
“monetizer,” suits in 2012 was about one: 4648 cases with 4606 defendants). PatentFreedom, a source
on NPE data favored by Professor Chien, estimates that out of a cumulative total of 27,587 NPE
defendants it tracked as of July 14, 2014, only 5,976 are from the hotel, services, agriculture and retail
industries. See www.patentfreedom.com/about-npes/industry/.

236 OMB Guidelines § V(3)(b); OSTP Guidelines V(6)(b).

237 OMB Guidelines § V(3); OSTP Guidelines § V(6).

238 Robin Feldman and W. Nicholson Price. “Patent Trolling—Why Bio and Pharmaceuticals are at Risk,”
note 17 at 7, (2014), at http://ssrn.com/abstract=2395987 (“According to figures in a 2013 White House
report on patent assertion & U.S. innovation, conservative estimates place the number of patent
demand threats in 2011 at a minimum of 60,000 and more likely at over 100,000.”); T. Christian
Landreth, “The Fight Against ‘Patent Trolls:’ Will State Law Come to the Rescue?,” 15 NCJL & Tech.
On. 100, 103, n. 22 (2014) (“A White House study indicates that Patent Trolls sent out 100,000 letters
threatening to sue for patent infringement in 2012 alone.”); Christian Le Bas and Julien Pénin,
“Patents and innovation: Are the brakes broken, or how to restore patents’ dynamic efficiency?”
Working Paper No. 2014-02, Bureau d'Economie Théorique et Appliquée, UDS, Strasbourg, (2014)
(“According to the report, in 2012, trolls [have] accused of infringement approximately 100,000
companies in the United States.”);

239 Opening Statement of the Honorable Fred Upton, Subcommittee on Oversight and Investigations
Hearing on “The Impact of Patent Assertion Entities on Innovation and the Economy ” (November 14,
2013) (“A report released by the White House in June stated that as many as 100,000 companies were
threatened last year with patent infringement lawsuit.”) at
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/Hearings/OI1/20131
114/HHRG-113-1F02-MState-U000031-20131114.pdf.

240 Majority Memorandum, Commerce, Manufacturing, and Trade House Subcommittee Hearing on “A
bill to enhance federal and state enforcement of fraudulent patent demand letters,” at 2 (May 20, 2014) at
http://docs.house.gov/meetings/IF/1F17/20140522/102255/HHRG-113-1F17-20140522-SD003.pdf.

41


http://www.patentfreedom.com/about-npes/industry/
http://ssrn.com/abstract=2395987
http://ncjolt.org/wp-content/uploads/2014/01/Landreth_final.pdf
http://ncjolt.org/wp-content/uploads/2014/01/Landreth_final.pdf
http://www.beta-umr7522.fr/productions/publications/2014/2014-02.pdf
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/Hearings/OI/20131114/HHRG-113-IF02-MState-U000031-20131114.pdf
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/Hearings/OI/20131114/HHRG-113-IF02-MState-U000031-20131114.pdf
http://docs.house.gov/meetings/IF/IF17/20140522/102255/HHRG-113-IF17-20140522-SD003.pdf

Finally, the PAE Report fails to meet the IQA’s utility prong with respect to the Chien
Presentation demand letter information because it is unsupported, arbitrarily
selective, unreliable and biased; it is actually useless “information to its intended
users, including the public’241 unless the White House’s intended use is to mislead.

RFC15. For the foregoing reasons, I request that the PAE Report be corrected by
removing the PAE demands per year estimates and associated reference to the Chien
Presentation and by removing all text drawing the inferences therefrom.

RFC16. For the same reasons stated above, I request that the following counterpart
unsupported text be removed from the Sperling Article:

(a) “How big of a problem are patent trolls? Consider this: last year we estimate that
patent trolls sent out over 100,000 demand letters, threatening everyone from
Fortune 500 companies to corner coffee shops and even regular consumers to pay
a settlement or face a day in court. The number of these suits has exploded in
recent years.”

(b) “The problem is when rogue companies make a business model out of exploiting
and abusing the system, using it not to protect invention but to bring frivolous
lawsuits to extract settlements from companies trying to serve American
consumers.”

5.4.4 Flawed inferences of defendants’ suppressed innovation

The PAE Report cites and uses information from a study by Professor Tucker242 as
underlying information for the following statement on purportedly reduced innovation
due to patent enforcement (“Reduced Innovation Statement”):

Even if patent assertion entities do not prevail in the courtroom, their actions can
significantly reduce incremental innovation while litigation is ongoing, a situation that can
persist for years. The reason is that such action could be viewed by courts as an evidence of
“willful infringement” if the plaintiff’s patent is upheld, making the firm liable for treble
damages. For example, one study found that during the years they were being sued for
patent infringement by a PAE, health information technology companies ceased all
innovation in that technology, causing sales to fall by one-third compared to the same
firm’s sales of similar products not subject to the PAE demand.243

The PAE Report’s statement that patent enforcement actions “can significantly reduce
incremental innovation”—“a situation that can persist for years” is a serious charge
leveled at the heart of the notice and economic functions of the patent system; the
support for this charge—the Tucker Paper—is “expressly rel[ied] upon”?44 “in a manner
that reasonably suggests that the agency agrees with the information,”24> making its
dissemination in the PAE Report subject to the IQA.

241 OMB Guidelines § V(2); See also OSTP Guidelines § V(5).

242 Catherine Tucker, “Patent Trolls and Technology Diffusion,” (March 23, 2013). TILEC Discussion
Paper No. 2012-030, at http://ssrn.com/abstract=2136955, hereinafter the “Tucker Paper.”

243 PAE Report at 10, citing the Tucker Paper.

244 OSTP Guidelines §V(2)(b).

245 OMB Guidelines, 67 Fed. Reg. at 8454.
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The Tucker Paper purports to document the disproportionate decline of medical
imaging software sales and new product releases by firms after they were sued by an
NPE. The Tucker Paper asserts that these vendors’ “product release and attendant
sales cycle was halted as a result of litigation”246 and concludes that (a) “the drop in
sales was linked to a drop in incremental product innovation,” and that (b) “[a]n
explanation for this lack of innovation is that the vendors did not want to run the risk
of being found guilty of ‘willful infringement’ in the patent suit and being liable for
treble damages.”247

Petitioner analyzed in detail the Tucker Paper in an article entitled “How misleading
scholarship contorted an individual inventors’ story of virtuous patent enforcement into
a ‘Patent Troll’ fable,”24® which is incorporated herein in its entirety by this reference.
Petitioner shows that the Tucker Paper is fraught with fundamental methodology
flaws, including biased analysis, selective discarding of critical data, choice of
inappropriate and biased controls, use of incomplete product version data, and
unsupported speculations of business and legal counterfactuals.

The information disseminated from the Tucker Paper by the PAE Report fails to meet
the IQA requirements in numerous respects. It fails the objectivity prong of the IQA
because it i1s based on analysis which omits critical available data, inexplicably
selecting for analysis only data on four of the 14 vendors that were sued, only about 1/8
of the eligible sales of vendors that were not sued, and discarding two years-worth of
sales data following the litigation, thereby introducing substantial bias.249 The
information is further biased because the Tucker Paper selectively uses data from a
period with severe public policy disincentives for medical imaging purchases (the
Deficit Reduction Act’s medical imaging reimbursement cuts) while discarding data
from a period with substantial purchasing incentives (HITECH Act).250

The information from the Tucker Paper also lacks objectivity, both on presentation and
substance, because it uses improper controls for medical imaging purchases,?51 failing
to use “sound statistical and research methods,”252 and producing results that are not
“presented in an accurate, clear, complete, and unbiased manner.”253 It also lacks
objectivity because it fails to meet several of the Survey Standards. The Tucker
Paper’s survey sample frame design was biased because it used the HIMSS Analytics
survey which only covered medical imaging facilities in hospitals but not in
independent medical imaging centers; the resulting sample frame covered only 43% of
target facilities.?’* It thus fails Survey Standard 1.3 that requires survey designs to

246 Tucker Paper, at 29.

247 Tucker Paper, at 28-29.

248 Ron D. Katznelson, “How misleading scholarship contorted an individual inventors’ story of virtuous
patent enforcement into a ‘Patent Troll’ fable,” (March 22, 2015). Hereinafter referred to as
“Katznelson (2015)” and available at http://ssrn.com/abstract=2583330.

249 Id., Section 3.1.

250 Jd.

251 Id., Section 3.2.

252 OMB Guidelines § V(3)(b); OSTP Guidelines V(6)(b).

253 OMB Guidelines § V(3); OSTP Guidelines § V(6).

254 Katznelson (2015), at 9.
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ensure “that survey results are representative of the target population so that they can
be used with confidence to inform decisions.”2%5 It also fails Survey Standard 2.1
requiring that frames for the sample survey be “appropriate for the study design and [ ]
evaluated against the target population for quality.”25¢ The Tucker Paper also fails to
meet Survey Standard 1.2 because it cannot, and does not, make the showing that
medical imaging facilities not in the survey sample (all independent imaging centers)
“are impartially excluded on objective grounds.”257

The new product release information in the Tucker Paper is erroneous as it is based on
a data field in the HIMSS Analytics survey database that does not contain product
version information.2’8 Thus, the information in the Tucker Paper is from a survey
sample frame that fails to meet Survey Standard 1.2 because it does not “yield the data
required to meet the objectives of the survey,” nor does it correctly establish the
“adequacy of the frame.”259

The information from the Tucker Paper further fails the objectivity prong of the IQA
because it fails the requirement that “the information is presented within a proper
context”...wherein “other information must also be disseminated in order to ensure an
accurate, clear, complete, and unbiased presentation.”260 The Tucker Paper fails to
show that the purported voluntary cessation of medical imaging product sales
amounted to billions of dollars in lost annual sales. This would have provided context
bearing on the credibility of its thesis, as the alternative licensing settlements costs of
only a miniscule fraction of that purported loss would appear much more plausible as
an explanation.261 The Tucker Paper also fails to provide critical patent citation
information showing defendants’ awareness of the patents in suit in the context of its
speculation to the contrary—that accused vendors were unaware of the patents before
the filing of the lawsuit.262

Finally, the PAE Report fails to meet the IQA’s utility prong with respect to the Tucker
Paper information because its speculative, arbitrarily selective, unreliable and biased
information on the purported effects of the Acacia litigation on innovation is useless
“information to its intended users, including the public.”263

RFC17. For the foregoing reasons, I request that the PAE Report be corrected by
removing the information derived from the Tucker Paper and by removing all text
drawing the inferences therefrom, including the Reduced Innovation Statement.

255 Survey Standards, at 8.

256 Id., at 9.

257 Survey Standards, at 7. See Guideline 1.2.3.

258 Katznelson (2015), Section 3.3.

259 Survey Standards, at 7. See Guideline 1.2.2.

260 OMB Guidelines § V(3); OSTP Guidelines § V(4)(a).

261 Katznelson (2015), at 15.

262 Id., at 14.

263 OMB Guidelines § V(2); See also OSTP Guidelines § V(5).
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5.5 The Reports lack presentation and substance objectivity as a whole
5.5.1 Biased presentation of sources

The Reports as a whole generally fail the objectivity requirement of the IQA, both on
presentation and substance, because they review and focus only on the purported
negative aspects of NPEs or PAEs, omitting analysis of the salutary economic benefits
of such entities’ market activity. The Sperling Article says nothing about the positive
role of PAEs and the PAE Report’s entire 15 pages including the references deal with
the purported adverse effects of PAEs, slipping only two sentences on the possibility
that PAEs can serve a useful intermediary role.264

There were plenty of works on the beneficial aspects of NPEs role in the emerging
intellectual property market place at the time the PAE Report was written. Yet, the
PAE Report does not cite any such works nor does it attempt to present a balanced
analysis of both sides of the NPE debate. Exhibit I lists some balanced articles that
were well-known by serious researchers and could have been used in the PAE Report to
provide a balanced account of the role of NPEs. These works address NPEs role as
patent intermediaries that have the ability to assist inventors of limited means enforce
their patent rights, reduce the costs of search and exchange, enhance liquidity for
patent owners, improve market depth and breadth, and increase overall efficiency.
Specialized NPEs are especially valuable in new or emerging technology markets and
in instances in which asymmetries of information and other transaction costs are
significant. Among the advantages of an NPE-based system that secures and enforces
property rights is that it facilitates contracts and trade, with the attendant benefits of
enhanced coordination, capital mobilization, price discovery, and valuation.

For example, Schwartz and Kesan’s 2012 paper listed first in Exhibit I critiques in
detail the Bessen & Meurer paper underlying the key assertion of $29 billion per year
in “costs” from NPEs as discussed in Section 5.2.5. Interestingly, Schwartz and Kesan
acknowledge Professor Chien in their paper, thanking her for “comments and
suggestions on prior drafts.” It is thus indisputable that Professor Chien knew about
the criticisms leveled against the Bessen & Meurer paper and could have included a
reference to it in the PAE Report for balance.

Professor Chien was also well aware of at least the next five references listed in
Exhibit I, as she referenced them in Startups & Trolls.265 But none of these sources are
cited in the PAE Report.

This one-sided presentation of authorities in the PAE Report clearly lacks objectivity,
both on presentation and substance, because the information is not “presented in an
accurate, clear, complete, and unbiased manner.”266

264 PAE Report at 2. (“Firms that own patents but do not practice them can play a useful role in the
innovation ecosystem. Firms that aggregate and manage patents can play an important intermediary
role, bringing value to society by more efficiently matching inventors to patent users in an otherwise
illiquid market, and by developing expertise in legitimately protecting patents from infringement.”)

265 Startup & Trolls, footnotes at 7.

266 OMB Guidelines § V(3); OSTP Guidelines § V(6).
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