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EPA Incorrectly Based Passive Treatment 
System (PTS) NEL of 280 NTU on Mostly Data 

from Sophisticated/ AutomatedlExpensive 
Advanced Treatment Systems (ATS) 

• Bases of 280 NTU 
o 22 ATS!! (15 from one site, SeaTac Airport) 
03 PTS 

• PTS is simple (i.e. polymer logs in dramage 
ditch, runoff flows through them based on 
gravity and rain intensity, no operator present ) 

• A TS is highly controlled by sophisticated 
automation, instrumentation, many pumps and 
piping, large pond volumes, polymer feed 
systems 

o Very costly (not used by EPA in Cost 
Model) 

o Operator attended 
o Constant real time intervention to lower 

turbidity by mUltiple instruments, automated 
pumps and valves, etc. 

o Large detention and treatment ponds 

• See details in March 2010 URS report (48 pages 
and Appendices) 



SeaTac Airport ATS Data Should Not Be Used to 

Calculate a PTS NEL 


• The only data used by EPA was Dec. 2007 and 
Jan. 2008 when very little soil disturbance . 
occurnng 

o Most construction complete 
o No samples from when 20' to 30'+ (2006 and 

2007) massive fill was being constructed 
o Fill and runway already installed, grass 

growing on the slopes and on much of the site 
o Very large detention ponds 

• EPA used as 15 sites/systems (out of25 
sites/systems) 

o Bias low NEL of 280 NTU 
o Actually only four systems 
o At most EPA should only use as one (280 

NTU increases to 652 NTU) 

• System on sensitive Salmon stream, very low 5 
NTU was target 

• Fill was glacial till w/negligible clay; much of the 
USA soil has significant clay content. 



One of 3 ATS Sites at the Sea Tac Airport 

Used by EPA to Calculate the 280 NTU 


Five (5) pumps (500 gal/min. each) are conveying Chltosan treated and settled water from 
the same pond (Pond #3) at the same time. The discharge from each pump Is conveyed to the 
Control System where the turbidity is recorded. 

In essence the ~ sample of the pretreated water Is being measured 5 times. Incorrectly, 
EPA used this data like It was 5 different sets of data. Since there were 3 sites like this one at the 
Sea Tac Airport, EPA used all the data like they had 15 individual sets of data which makes-up 15 of 
the 25 sets of data EPA has In the docket to calculate the 280 NTU limit. 
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Data anagement - QA/QC 


Water Pro erties 
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Figure 5 
OveNiew of Sea Tae 3rd Runway Construction Drainage 

Figure 5 
lOOI 3t'd Runway 
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Demonstration of Significant Recycling of Treated Water Occurs Every Day Through Automated and Manual 
Interventions; Example from SeaTac Airport ATS 

Of.chltV·Influllflt Flow C. 'cu'lt_ Total
~lIy Avg Tur In (.ueeillully- Reeycl. Flow

(from lastp"', 
 RKycl. 
 Total RKyeild(Ulld by EPI~ Posttntatld 1fI'I\tIfItOit. tntatment Pond (combln.d p... a. perc.nl of SignificantSandflltli".. PTS Effluent,! from .and filter,l (PTJj to Sind and posl..and Influ.nt Rain Evant.(gil)Filter, gall (NTO) '~~~a~iO filt.r rwcycle) >0.10 Inch.. 
The COG draln.19l at SeaTac: Wit ~pIed in Oee ZOO7 and Jan 2008. TlIIs allftt . umman- all data fat"that dO'1llnaQ*, 
IYvm all fiV'I'V-tIrm (pumpa) at 'M, O'1Iinfali data fat" Searu.1Yvm W.ather Underground. 
POl!....nd filter reeycle II willa. I"ICYCIId alter &and filter troltrMnl prirnoIrily blcau" it II not <6.0 NTU. TlII. flow 

eomn IYvm dally ATS operation .1I11tS. and i. II ,ubn! of the lotal nrcycl• . At SuTIC, allnrcycle flow gOil. back to PT1. 
Anoth.r reeyc', valve is loclted bttfo,.. tIM nnd filter, thlt c.n ..nd water back 10 PT 1 wh.n influent 

tu.bldlty andlor nnd fllte. p,....u,.. gets too high. Tlli. flow w•• not directly iVlil.bl. from operation••IIMta. 
Total Racyel. I. ",Ieul.led .. the dlff.,..nc. belw<!en influant flow and the dis.eIl.'lIOflow. 
Day. with no tntatmant are Indicatld. Thare an! many daV- wh_ treatm.nt i. not nK....ry. 
Not. th.I......n during r,'n .....nta. th_ ,,,, .....ny d.V- of no lreiIItrnent. 
Hoe. that . ubllllntialreeyeling oo;"UIllI'Yefy NY of trellmlf\t, to Igrelter or III... dill''',No __ ,,.12101107 ,..,,,12102107 2355837 72.4 2057026 	 1.47"", 	 "..12103107 3100391 141 4 2456882 195228 813709 1119 

12/04.107 3272340 113.1 2763324 S,," 5(19016 ",. '"0.2 
121OSl07 3306139 93,0 2(;25450 204441 682689 "M 
12/08107 3113122 68.1 2598757 196293 516385 	 16~3' ,.,,,12/07107 2753992 97.8 2188217 330917 587775 

12108107 2034016 75.0 17 14261 166475 319735 


122(;915 76.7 116537 317815
"ro,,"
12/10107 ,,,,,. ,,. 	 ~~"''''770154 37976 	 ",.,
12111107 No) IrU........ ""'" 

12/12107 No~ 


12/13107 No tl'e'dUncnt 0.14 

12/1 4107 No t,oatment 

1211S107 457441 59 ,6 421481 21579 35980 
 ,.. 
12117107 1054959 57.8 97800. 25316 76951 '" 
12118107 1081165 92.6 831328 207508 249837 '" ,,,~ 

12119107 2163968 123.2 17&4763 200174 379205 ..,~... 0 .'"48 
12/20107 22S42~ 101.9 1910487 224\32 3a3759 0.69 
12/21/07 1218<113 140307 ''''''1356720 	 1 , cSI'ItJ 

1342016 '"".. 1113859 146796 228157 ,.... 0.35 
12/23107 	 ~.. 792259 117343"""'" 

."" 	

'.8' ,."""'" ,... 	 "'" 12/24/07 152132 137&47 14285 10 ~E 
12/25107 No) .rc.nmen, "" 0.15 
12126107 485506 55.0 381391 43076 78115 1318')1. ,.12121107 623775 76.03 530582 37461 93193 	 11 Sf'M 


11) $t'IIo
12128107 1621361 46.67 1466082 155279 

12/29107 4411 933017 35178 5n69 fl.


"OS, 
"""N""eatment 

12131107 """" N" """"""'" 
10101108 Nn tmttmenI 

Dl/o2108 15403" jH 1.&02729 40.813 137622 0.52". 
, ~01I03I08 Il~82.1l) B .O 112J2~& 1m3 125012 

\1 '"' 
01104/08 N" tl'e'.umenl 

01/OSI08 1 61S5~ 6 10122326 42401R 196220 nm'!'. "
0 .14'" 01108108 21 1J..1S6 53299 212518 1118"', 0,18 
01107108 No trCalmcfl' '" ''''''''' 

"""'" 
01108/08 N" trealm,,," 

199912K 4&.1 1792316 44 114 206742 1tf!~ '" 
01110108 160b91a 54.0 1412646 ~8910 194272 13'''' '"0.51 
01/1 1106 ntl9!-Ui ", l'm237 39J,o 2""" u'" 

01112108 1~J6!06 11.9 I!JOlll 205973
,-	 ."01113108 NOlr=mcnl 

01114/08 1263J.1S 49.K I05nn 588J7 176098 'JI~ 0. 15 
01115108 1144216 ". 414838 36.;83 189378 1'r.3 
01/16/08 N" "<alln''''l 

01lt7/Oa '*'''''.lmwl 

01118108 No U03Imenl 

0 1119106 r.." .......tmem 


No) II"t:3h.....t 	 ' " 
0 1121/06 No)lm;ltmCnl 

01122108 :-;O""""'>elll 


01123108 l'o 'I'talmclU 


01124108 	 54QSW 2TI47 153207 

"""'" 

"'W' 
49,~01/25/08 374567 '" JDS301 13484 51033 '!:;; 


01126108 N" treatment 
 0.18 
01127108 No lfeaU""nl 
01128106 J190lS 16,9 HHlO 20J..lO "'" .. " , 

0.1201129108 1!13061l 	 IU23919 moo 2~9t49." 	 '''' 0.15,,,"" J<U 	 21958 186514 2:! \3. 
01131/08 N()I~ ""''' 	 0.17 """'" ,% lorsi!e• 

\0 


http:1263J.1S
http:Il~82.1l
http:treatm.nt
http:dlff.,..nc
http:iVlil.bl
http:Influ.nt


Demonstration that Recycle Interventions Coincide with High Influent Turbidity Readings; Recycle Often Reaches 100% for Extended Periods 
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Total Pond Volumes at KC-SeaTac Greatly Exceeded EPA CGP Requirements; EPA did not Include Ponds as Essential 
Passive Treatment Technology 

Comparison of Pond Sizes in the Four Drainage Areas at the KC-SeaTac Runway Site During the Time Period Dec 2007.Jan 2008 
Total Pond 

Drainage Total Acreage Total Pond Capacity in Capacity as cu Capacity as Multiple 
Area of Drainage Detention Ponds Located Within Pretreatment Ponds Located Capacity in Drainage ft/acre of of CGP standard 
Designation Area Drainage Within Drainage Drainage (Cu Ft) (gallons) drainage 3600 cu Wacre 

(here, unlike CGP, 
Approximate pond capacity/acre 

Number of Total Live Number of Total Is based on total, 
Detention Detention Pond Pretreatment Pretreatment not disturbed 

Ponds Capacity (Cu. Ft) Ponds Capacity {Cu Ftj acreage) 
alleas\ 2: 66 times 
ISlgel than CGP 

Pond F 70 640,332 3, SOx50x4' 30,000 670,332 5,014,083 9576 .standard 
a\ leasl 3 .. Ilmas 

Ponds C/DJG 193 , 2,321 ,748 3, SOxSOx4' 30,000 2,351 ,748 17,591 ,015 12185 
larger than CGP 
standard 

1 larger at !£last 2 a Ilmet 
pretreatment larger Utan COP 

Pond M 17.5 159,429 pond 20,000 179,429 1,342, 129 10253 standara 
Final stabIlization on 
this part of the site 
was mostly complete, 

seS6 (South see note on SDS6 
Pond) 96 1 261 ,360 3, 50x50x4' 30,000 291 ,360 2,179,373 3035 below. 
Notes: 
The technology basis for the rule did nol require any ponds, but these 15 KC-SeaTac sites that were used as the basis for the limit aU have ponds in use for Irealment thai 

far exceed EPA and most Stale CGP capacity requirements of 3600 cu ft pond retention per acre of disturbed area. 
The CDG drainage contained lour detention ponds; there were a G1 and G2 as well as a C and 0 detention ponds. 
The drainage designations, pond volumes, condition of construction activity, and acreage for each drainage were supplied by representatives of the the Seattle Port Authority. 
EPA and many slate CGPs recommend detention ponds that are at least 3600 cu. Ft per acre of disturbed area at a construction site >10 actes. 
The capacity calculated above for all drainages is based on the total area of the drainage, not just the disturbed area. 
The first three drainages at the top of the chart had very little actively disturbed area, so actual multiple over CGP standard is much higher than shown. The runway was all paved 

at the time of the sampling and no active excavation is believed to be present. The addition of topsoil to the areas around the runway was the last planned soil activity. 
Essentially all of the SDS6 drainage was paved , stabilized andlor complete. The pond likely was larger previously when active construction was taking place 

on th i~ion of the site. This area WOIJId not have still maintained stormwater trealment if not for the strict 5 NTU water Quality limit. 
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Demonstration of Significantly Higher LTA for the SeaTac COG Drainage in 
December than for any Other SeaTac Drainage; Coincides with the Only 
Construction Activity Performed at SeaTAc During Sampling Period 

Long Tenn Average (LTA) 
Drainage Area and Data Date Range at SeaTac of Influent Turbidity 
Note: For simplicity, only the basic LTAs are compared here, not the unbiased calculations 

COG Drainage, Dec Data Only, all five pumps 79.63 
COG Drainage, Combined Dec·Jan Data, elll 5 pumps I 67.25 
COG Drainage, Jan Data Only, aU five pumps 49.65 
Pond M (Only Jan Data from one pump exists , EPA original calculations) 43.30 
Pond F Dec Data for 2 pumps (only data available) 56.29 
SDS6 Drainage 4 pumps, Dec-Jan combined 47.24 
SDS6 Drainage 4 pumps, Dec data only 41.49 
SDS6 Drainage 4 pumps, Jan data only 52.75 
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How the Proposed Effluent Limitation Guidelines Conflicts with Executive Orders and 


Presidential Memorandums 


Issue I Concern within ElG Text from Executive Orders and Presidential 
Memorandums 

Overall quality of data upon which federal agency decisions rely. "The public must be able to trust the science and scientific process 
informing pubfic policy decisions." • EPA is attempting to establish a national technology standa rd 

with limited data from actual construction activities. 
Presidential Memorandum for the Heads of Executive Departments 

treatment systems rather than passive treatment systems. 
• EPA set the numeric limit using data from advanced 

and Agencies 
March 9, 2009 


Treatment Systems. 

However the chosen technology for the fi nal ElG was Pass ive 

NConslstent with the President's Memorandum for the Heads of 
ExecutiVe Departments and Agencies, "Scientific Integrity" (March 9, 
2009), and its implementing guidance, each agency shalf ensure the 
objectivity 0/ any scientific and technological in/ormotion and 
processes used to support the agency's regulotory actions." 

E.O. 13563, Improving Regulation and Regulatory Review. 
January 18, 2011 

Ensuring t he accuracy of data relied upon by federal agencies during "AgenCies should communicate scientific and technological findings 
the rule making process. by including a clear explication of underlying assumptions; accurate 

contextualization of uncertainties; and a description of the• EPA significantly underestimated the overall costs associated 
with its final rule, as it set a standard based on "passive probabilities associated with both optimistic and pessimistic 

projections including best-case and worst-case scenarios wheretreatment" as the model technology, yet almost exclusively 
appropriate." relied on data from modified advanced treatment systems in 

establishing the standard. EPA's cost estimates are therefore 

too low by approximate ly a fa ctor of ten. 
 Memorandum for the Heads of Executive Departments and 

Agencies 


achieved by the ELGs because it gave no cred it to the measures 

• EPA grossly overestimated the sediment removal that would be 

December 17, 2010, issued by John P. Holdren, Assistant to the 

that are already required to reduce pollutant loads from active President for Science and Technology and Director of the Office of 
construction sites, which ctln be significant. Science and Techno logy Policy. 



How the Proposed Effluent Limitation Guidelines Conflicts with Executive Orders and 


Presidential Memorandums 


"My (President Obamo's) Administration is firmly committed toDisproportionate and cumulative effects of regulations on small 
eliminating excessive and unjustified burdens on small businesses, businesses. 
and to ensuring thot regulations are designed with careful • The 10 acre thresho ld t hat triggers a Numeric Effluent Limit will 
consideration of their effects including cumulative effects, on small disproportionately impact small business entities. EPA sho uld 
businesses."reinstate a 30 or 50 acre threshold to avoid cumulat ive impact 

on small businesses. 
Presidential Memorandum - Regulatory, Flexibility, Small Business, 

small sites that are part of a larger common plan of 
• EPA has not yet determined how the nUmeric limit will apply to 

and Job Creation. 


development. 
 January 18, 2011 

" Tn ~h t> t>x~t>nt leas/bit> nnrl nt>,.,...,,'ftt>rI by la"J Darh ,.."" .... r" ~h"llEnsuring the public and regulated entities have access to data relied • ~ '''w w"v • 'w ~ .. ~ f'L' ............ , , ...." .... !1""'-r "" .... ' 

provide, for both proposed and final rules, timely online access ta theupon by an agency for a rulemaking decision. 
ruJemaking docket an regulatians.gov, including relevant scientific • In its rush to meet the court~ordered December 1 2009, 
and technical findings, in an open format that con be easily searched 
and downloaded, For proposed rules, such acce5S shall inc/ude~ to 

deadline, EPA promulgated a standard without providing the 
public with an opportunity to review the data or 

the extent feasible and permitted by law, on opportunity for public methodology upon which it was based. 
comment on all pertinent parts of the rulemaking docket, including • After NAHB's challenge of the rule, EPA's motion to the court 
relevant scientific and technical findings. Hasks for 18 months (until February 2012) to correct the final 


rul e. But EPA is ru sh ing to fina lize a rule by May 30, 2011. 

E.O. 13563 Improving Regulation and Regulatory Review. 
January 18, 2011 

http:regulatians.gov


How the Proposed Effluent Limitation Guidelines Conflicts with Executive Orders and 


Presidential Memorandums 


Completing a comprehensive cost-benefit analysis 
"In deciding whether and how to regu late, agencies should assess 

numeric limit wi ll cost $953 million per year. NAHB has 
• 	 EPA estimates that comp liance with the ELG and its 280 NTU 

aU costs and benefits of available regulatory alternatives, 

shown that the cost will be closer to $9.7 billion because EPA including the alternative of not regu lating," 

failed to recognize the need to use active treatment 
 E.O. 12866, Regulatory Planning and Review 


technology. 
 September 30, 1993 

• 	 EPA also failed to fu lly consider the fi nancial impact of a 


numeric tim it on state and local governments. NAHB's 
 "As stated in that Executive Order (12866] and to the extent 
permitted by law, each agency must, among other things: (1) 

w ill require an additional 614 full time employees nationwide 

ana lysis suggests that the implementation of a numeric limit 
propose or adopt a regu lation on ly upon a reasoned 

- an increase of 30 percent over current staffing levels and determination that its benefits justify its costs." 


$4 million/yr beyond current program resources . 
 New E.O. Improving Regulation and Regulatory Review 

January 18, 2011 


activities currently account fo r less than 0.1 percent of aU 


sediment discharges to receiving waters nationally, and EPA 


admits that the ELG will control less than 0.25 percent of 


sediment runoff, it is difficult to believe that these minimal 


benefits justify the excessive cost. 


• 	 Because the total sediment discharges from construction 

"Where relevant, feasible, and consistent with regulatory objectives, Ensuring fleKible approaches for regulatory requirements are both 
and to extent permitted by law, each agency shall identify and considered, and to the extent possible, chosen by the federal agency. 
consider regulatory approaches that reduce burdens and maintain• 	 EPA has chosen a one size fits aU numeric limit for turbidity that 
flexibility and freedom ofchoice for the public." does not take into consideration the flexibil ity that is needed to 

address the variety of soil types, ra infall patterns, and other site 

specific cond itions on construction si tes. 
 E.O. 13563 Improving Regulation and Regulatory Review . 

January 18, 2011 



NAHB's Concerns with a Numeric Effluent Limit 

Summary: On December 1, 2009, EPA finalized the Effluent Limitation Guidelines (ELGs) for the 
Construction and Development Industry. After a close analysis of the data used to develop the numeric 
effluent limit of280 NTU, the Small Business Administration's (SBA) Office of Advocacy and the 
National Assoc iation of Homebuilders (NAlIB) filed a petition asking the agency to revise its new 
ELGs for the construction and development industry because ol' problems with the data and l11odclin~ . 

NAHB also filed a lawsuit challenging the rule in the U.S. Court of Appeals for the 7th Circuit. Only 
after NAHB filed its opening brief in July 2010 would the Department of Justice (DOJ), with EPA' s 
concurrence, discuss possible errors in EPA's 280 NTU numeric limit. As a result, DOl/EPA filed a 
motion asking the 7!h Circuit to vacate the numeric effluent limit portion of the ELGs to address flaws in 

the final rule. These flaws include EPA's admission that it " improperly interpreted the data" such that it 
can no longer support the 280 NTU limit. EPA stated in the motion that the technical nature of the issue 
and number of steps required to resolve the flaws would require an 18-month abeyance in the case, or 
wltil February 15, 2012. Now, EPA has indicated it intends to finalize a ncw rulemaking by May 30, 
2011. 

NAHB is concerned with EPA's expedited rule proposal, lack of any new data to justify a new limit, and 
the costly implications associated with a nationwide 'one size fits ' all numeric limit approach to 
managing construction site stormwater discharge. 

EPA's ELO rule will be imposed upon NAHB members at the worst economic time for the industry. 
The U.S. Commerce Department reporwd the worst annual construction rate for new single family 
housing units on record; just 329,000 housing units nationwide. The lowest annual level since the 
Commerce Department began collecting; new housing starts back in 1963. 

Overall Cost Benefit Analysis 

• 	 According to NAHB's estimates, EPA's final rule will cost approximately $9.7 billion. TIlis 
contrasts with EPA's estimated cost of $953 miUion per year because it reflects the fact that 
facilities would have to use mod:ified Active Treatment System technology instead of Passive 
Treatment to comply with the ELG. Given the conservative nature of the $9.7 billion cost 
estimate, and the inherent variability in the effectiveness of Passive Treatment Systems, we 
believe that this is the best available estimate of the costs of achieving a 280 NTU limit. 

• 	 According to EPA, the ELG will control less than 0.25% of all total sediment runoff, at a cost of 
approximately $953 million annually. This is in contrast to EPA's determination in 2004 that the 
existing measures already provide substantial control of sediment erosion. 

• 	 EPA's final regulation will cost up to $10 billion annually, hurting small businesses and housing 
affordability, whi le providing little additional environmental benefit. 
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EPA'S UNOPPOSED MOTION FOR PARTlAL VACATURE OF THE 

FINAL RULE, REMAND OF THE RECORD, TO VACATE BRIEFING 


SCHEDULE, AND TO HOLD CASE IN ABEYANCE 


Respondents United States Environmental Protection Agency, et 

al. (EPA), respectfully mov.e this Court for entry of an order vacating 

and remanding to the Agency limited portions of the final rule under 

review in this case, vacating all pending procedural deadlines including 



due dates for remaining briefs, and holding this case in abeyance for 18 


months, until February 15, 2012, to allow EPA to address a flaw in the 

final rule that was fIrst brought to the Agency's attention by way of 

petitions for administrative reconsideration. 1n addition, EPA moves for 

a remand of the record for the same time period to allow the Agency an 

opportunity to reconsider portions of the fInal rule based on petitioners' 

assertions that EPA failed to consider certain comments submitted 

during the rulemaking process. 

All parties agree that the requested relief is appropriate .' 

BACKGROUND 

This case involves multiple challenges to EPA's fInal rule entitled 

"Effluent Limitations Guidelines and Standards for the Construction 

and Development Point Source Category," 74 Fed. Reg. 62,996 (Dec. 1, 

2009). The rule, promulgated pursuant to the Clean Water Act (CWA), 

33 U.S.C. §§ 1251-1387, establishes the mst enforceable numeric 

effluent limit on the amount of pollutants in stormwater that may be 

1 On May 5, 2010, this Court entered an order denying the Natural Resources 
Defense Council's (NRDC) intervention motion "without prejudice to renewal if the 
EPA ceases to defend its regulations." ld. at 2. NRDC has authorized the 
undersigned to represent that it does not oppose the requested relief because EPA 
will take final action by February 15, 2012. 
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discharged from certain construction and development sites. In its 


current incarnation, the rule requires that discharges to our Nation's 

waters associated with construction activity at certain sites not exceed 

an average turbidity for any day of 280 nephelometric turbidity units 

("NTU").' 74 Fed. Reg. 63,058. The rule also requires monitoring to 

ensure compliance with that numeric limit and implementation of 

various other controls. ld. 

In December 2009, Wisconsin Builders Association and National 

Association of Home Builders (collectively, NAHB), filed petitions for 

review of the final rule and, in April 2010, the Utility Water Act Group 

(UWAG) filed its petition for review. This Court later consolidated the 

three petitions. NAHB and U'WAG filed separate opening briefs on July 

9, 2010. Among the arguments that NAHB raised, it reiterated the 

argument that it presented!. to the Agency a month earlier in its 

administrative reconsideration petition regarding deficiencies in the 

data EPA used to support its decision to adopt a 280-NTU effluent 

limit. NAHB also alleged that EPA had failed to consider certain site

specific characteristics, and in particular the impact of the numeric 

2 A nephelometric turbidity unit is a unit that measures clarity of water. 
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effluent limit on cold weather sites and small sites. For its part, UWAG 

alleged that, notwithstanding written comments it submitted to the 

Agency during the rulemaking process, EPA failed to consider certain 

impacts of the final rule specific to linear gas and electric utility 

projects. 

In April 2010, the Small Business Administration (SBA)3 filed 

with EPA a petition for administrative reconsideration of several 

technical aspects of EPA's final rule and, in that petition, identified 

potential deficiencies with the dataset that EPA used to support its 

decision to adopt the 280-NTU limit. In June 2010, less than a month 

before it filed its opening brief in this Court, the National Association of 

Home Builders also filed a petition for administrative reconsideration 

with EPA incorporating by reference SBA's argument regarding the 

deficiencies in the data underlying the 280-NTU limit. 

Based on EPA's examination ofthe dataset underlying the 280

NTU limit it adopted, the Agency has concluded that it improperly 

interpreted the data and, as a result, the calculations in the existing 

administrative record are no longer "dequate to support the 280-NTU 

3 The SBA is not a party to this case. 
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effiuent limit. EPA therefore wishes to re-examine that number through 


a narrowly-tailored notice-and-comment rulemaking and, if necessary, 

revise that portion of the limit before proceeding with its defense of t he 

rule. EPA also believes that a remand ofthe record to consider and 

respond to UW AG's comments would aid both the parties and the Court 

and would potentially narrow or eliminate the issues ultimately 

remaining for review by this Court. An order vacating and remanding 

the 2BO-NTU limit and remanding the record to allow EPA an 

opportunity to consider and respond to UW AG's comments, with the 

remainder of the case being held in abeyance pending EPA's completion 

of these actions, would be in the interests of justice, judicial economy, 

and the parties. 

EPA's opening brief is currently due October 4, 2010. 

ARGUMENT 

A_ Abeyance And Partial Vacature And Remand Are Appropriate 
So That EPA May Consider The Potential Data Error 
Identified In The Administrative Reconsideration Petitions. 

EPA has determined that it will begin proceedings on the two 

pending administrative petitions so that the Agency may reconsider the 

2BO-NTU limit in light of an error identified in those petitions. Given 
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this, EPA requests that the Court vacate and remand the numeric 


effluent limitation to the Agency and hold this case in abeyance until 

EPA completes the administrative reconsideration process. 

The process of administrative reconsideration of a rule of this 

magnitude involves a number of administrative tasks, including: review 

of technical material in thE! rule making record, gathering and reviewing 

additional material and documents (as appropriate), drafting a 

proposed action for publication in the Federal Register, taking public 

comment on any proposed action, considering and responding to public 

comments, preparing a notice of EPA's final action for publication in the 

Federal Register, and taking that final action. In addition, the process 

will require interagency review of any proposed and final rule making 

notices pursuant to Executive Order 12866, 58 Fed. Reg. 51,735 (Sept. 

30, 1993). 

Given the technical nature of the issue that EPA will reconsider 

and the number of steps EPA is required to take as part of this 

administrative determinati.on, EPA requests that the Court hold the 

case in abeyance for 18 months, until February 15, 2012, to allow EPA 

sufficient time to complete the reconsideration process. See, e.g., Anchor 
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Line Ltd. u. Federal Maritime Comm'n, 299 F.2d 124, 125 (D.C. Cir. 

1962) ("when an agency seeks to reconsider its action, it should move 

the court to remand or to hold the case in abeyance pending 

reconsideration by the agency"). EPA also proposes to submit a status 

report to the Court every 180 days while the case is held in abeyance to 

keep the Court informed of EPA's progress .' Within 30 days after the 

abeyance period ends, EPA proposes that the parties submit a report 

advising the Court on how the parties wish to proceed with the 

litigation in light of the act.ion on remand. 

Good cause exists to hold the case in abeyance while EPA 

reconsiders the issues regarding the numeric limit identified in the 

administrative reconsideration petitions. First, petitioners have already 

represented that the administrative reconsideration process may 

resolve at least some of their prjncipal concerns with the final rule, thus 

potentially making it unnecessary for this Court to address these highly 

technical issues. See NAHB Br. at 14 ("If EPA grants either Petition for 

Reconsideration by changing the current ru1e or promulgating a new 

"Petitioners have indicated that they wish to reserve their right to file separate 
status reports in case they disa(~ee with EPA's characterization in its reports of the 
status of the Agency's administrative reconsideration process. 
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rule, EPA could potentially moot certain issues raised in this appeal."); 

UWAG Br. at 6 (same). Second, the petitioners and others may elect to 

seek judicial review of EPA's final action on remand. Given the nature 

of reconsideration that EPA proposes to grant here, such challenges 

would likely overlap substantially with the issues presented here and, 

therefore, would be appropriate for consolidation with this action. Thus, 

granting abeyance while EPA reconsiders the numeric limit will 

promote judicial efficiency and conserve the Court's and the parties' 

resources by allowing all of the issues raised in this case and by any 

challenges to EPA's actions on remand (if any) to be briefed and decided 

in a single, consolidated lawsuit. 

B. 	This Court Should Remand The Record To EPA To Allow The 
Agency To More Fully Explain Its Rationale Regarding 
Certain Issues Identified By Petitioners. 

EPA also asks that the Court remand the record to the Agency so 

that, in conjunction with its review of the issues raised in the petitions 

for administrative reconsideration concerning the numeric limit, the 

Agency may address (and, if necessary, take further regulatory action 

on) certain impacts ofthe final rule specific to linear gas and electric 

utility projects. EPA also alp"ees to solicit site-specific information 
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regarding the applicability of a numeric effluent limit to cold weather 

sites, as well as on the applicability of a numeric limit to small sites 

that are part of a larger project subject to the numeric limit. The 

Agency will also address any other issues that reveal themselves to the 

Agency on remand. 

This additional analysis will provide the Court with a more 

complete rationale for the Agency's decision on important regulatory 

issues and may ultimately resolve (or substantially narrow) the issues 

for judicial review. Although EPA is confident that there is sufficient 

information in the record such that its decisionmaking path "may 

reasonably be discerned," Bowman Transp., Inc. v. Arkansas-Best 

Freight Sys., Inc., 419 U.S. 281,286 (1974), it nevertheless believes that 

the public and this Court will benefit from a full explanation by the 

Agency of these issues and other related issues that may arise on 

remand. EPA acknowledges that it could have provided a more direct 

response to' UW AG's comments during the regulatory process, but 

believes that it would be a disservice to the Court, the parties to this 

lawsuit and to the public for that explanation to be excluded from the 

record on review. Accordingly, EPA seeks a remand of the record 
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ruruting concurrently with the reconsideration period, to articulate 

more fully its rationale for these issues. See, e.g. , Public Service Comm'n 

ofKentucky v. FERC, CasE! No. 03-1092, 2004 WL 222900 (D.C. Cir. 

Jan. 21 , 2004) (granting motion to remand the record and to hold case 

in abeyance so that FERC could provide further explana tion of the basis 

for its decision). 

Courts of appeals "commonly grant such motions, preferring to 

allow agencies to cure their own mistakes rather than wasting the 

courts' and the parties' resources reviewing a record that both sides 

acknowledge to be incorrect or incomplete." Ethyl Corp. v. Browner, 989 

F.2d 522, 524 (D.C. Cir. 1993). Here, the Court must weigh the value of 

proceeding now (when EPA concedes that its administrative record 

would benefit from further development) and possibly remanding the 

rule back to the Agency for further explanation after full merits briefing 

and oral argument, against the value of providing EPA with an 

opportunity to fully articulate its position so that the Court can make 

an informed decision on the merits in the first instance. 

Finally, as noted above, all parties agree that the requested relief 

is appropriate. 
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CONCLUSION 

WHEREFORE, EPA respectfully requests that the Court: 

(1) vacate the deadlines set in its June 22, 2010 order (Doc. 22) for EPA 

to file its opening brief and for petitioners to file their reply briefs; 

(2) vacate and remand the 2S0·NTU numeric limit to EPA for further 

proceedings as outlined in this motion; (3) remand the administrative 

record to EPA for further explanation; (4) order the case held in 

abeyance for IS months (i.e. , until February 15, 2012), by which date 

EPA will take final action to address the issues identified in this 

motion; (5) order EPA to file a report on the status of the administrative 

proceedings every ISO days during the abeyance period; and (6) order 

the parties to file a report advising the Court of their views on how the 

litigation should proceed, including proposed briefing deadlines, within 

30 days after the abeyance period expires. 

f• 
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